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FACILITY OF PAYMENT 


By Fred. S. Knight. 


For the protection of the insurer in making prompt payment under 
industrial policies, where the amounts involved are invariably small but 
the need great, the use of a so called “facility of payment’ ’ clause is well 
nigh universal. Such clause usually provides that payment may be made 
to the husband or wife, or any relative by blood or connection by mar- 
riage of the insured, or to any other person appearing to the company 
to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured, or for his or her burial. That such a clause 
is an actual protection to the company where payment is made to a party 
who has incurred expense on behalf of the insured, or for his or her 
burial, is undoubted. The question, however, arises as to what duty 
devolves upon the insurer in determining to whom the payment shall 
be made. In Sylvester v. Metropolitan Life Insurance Company, 238 
North Western 234; 78 Insurance Law Journal 47; the Supreme Court 
of Michigan recently held that when making pay ment under the facility 
of payment clause the insurer is required to exercise sound judgment in 
determining whether payment shall be made to the party making proof 
of death. 


Two industrial policies were issued by the Metropolitan Life In- 
surance Company to Collier Sylvester, the weekly premium payments 
thereon being 20 cents and 40 cents respectively. Each of the policies 
contained the usual facility of payment clause. Subsequent to the is- 
suance of the policies, the insured and his wife separated and thereafter 
the insured lived with Levada Scott who assumed his name and called 
herself Levada Scott Sylvester. After the death of the insured Levada 
Scott signed proof of death in which she claimed the proceeds of the 
insurance as “widow, beneficiary and responsible for medical and funeral 
bills.” The proof of loss did not contain any statement as to the amount 
of the funeral expenses. The insurer sent her a check for $826.70, 
payable to Levada Scott Sylvester. She indorsed the check and turned 
it over to the undertaker who after deducting the amount of his bill, 


110247 





$310, paid the balance to her. The insured’s widow was appointed 
administratrix of his estate and as such brought suit to recover on the 
policies. Plaintiff introduced evidence that the officers of the insurer 
knew that the insured was married and that Levada Scott was not the 
wife of the insured. The plaintiff had judgment for the amount due 
on the policies less the funeral expenses, and the defendant appealed. 


Upon the appeal the Supreme Court of Michigan stated that con- 
sidering the class of insurance carried by the deceased, the amount due 
on the policies was quite a substantial sum, and that upon proof of death 
being submitted, it became the insurer’s duty to exercise a sound judg- 
ment in determining whether the proceeds of the policies would be paid 
to Levada Scott, the party making the proof. The court further held 
that the defendant was not warranted in acting carelessly or with in- 
difference to the rights of others who might be legally entitled to the 
proceeds and that it was not warranted on the proofs submitted in find- 
ing that it appeared to it that Levada Scott was equitably entitled to the 
proceeds of the policies. 


ABSOLUTE LIABILITY 


That the provision for absolute liability of the insurer contained in 
section 94-k of article 6-A, Vehicle and Traffic Law of New York, 
known as the Financial Responsibility Law, does not apply to other than 
required policies, and that the words “Motor Vehicle Liability Policy” 
as used in that article refer only to policies required by the statute was 
recently held in Cohen v. Metropolitan Casualty Insurance Company of 
New York, 252 New York Supplement 841; 78 Insurance Law 
Journal 194. 

Morris Cohen was injured by being struck by an automobile owned 
by Jeanette Greenberg, and being unable to enforce a judgment obtained 
against her, brought suit against the Metropolitan Casualty Insurance 
Company which had issued an automobile liability policy to her. In its 
verified answer, the insurer set up two defenses, one, that the automobile 
was a business car instead of a pleasure car as stated in the policy and two, 
that the assured had breached the terms of the co-operation clause of 
the policy, and defendant had disclaimed and declined to assist her in 
defense of the damage suit against her. On motion of the plaintiff, the 
defenses were stricken out, and plaintiff’s further motion for summary 
judgment was granted. On the appeal, plaintiff argued that the policy 
was comprehended by section 94-k of the Financial Responsibility Law. 

The Appellate Division, in reversing the judgment of the lower 
court, held that the Financial Responsibility Law distinguished between 
automobile owners who had shown themselves irresponsible and those 
who had not, and that such law provided that when those who carried 
liability policies through legal compulsion caused damage through the 
operation of an automobile, their insurers are absolutely liable for the 
resulting loss, but that no such rule was laid down in the case of auto- 


mobile owners voluntarily carrying such policies, whose responsibility 
had never been questioned. 





Kelly v. New England Mutual Life Ins. Co. 


KELLY v. NEW ENGLAND MUT. LIFE INS. CO. No. 4557. 
Circuit Court of Appeals, Third Circuit. Aug. 27, 1931. 
52 Federal Reporter (2d) 9. 
INSURANCE. 

“Holder” in life policy held to mean insured, not beneficiary, thus not entitling 
beneficiary to notice of nonpayment of premium, as regards nonforfeiture pro- 
visions. 

Record disclosed that notice of nonpayment of premiums was given 
insured, but beneficiary, who was his wife, received no such notice and had 

no knowledge of nonpayment thereof until after husband’s death. Policy 

provided that “holder” of policy, in case of default in payment of any 

premium after three full annual premiums had been paid thereon, could, 
during period stipulated, elect either to surrender policy and, with written 
assent of person to whom policy was payable, receive its value in cash, 

to take paid-up insurance for its then value, or to have policy continued 

in force as extended term insurance from anniversary date last past for 

its commuted amount, and, if holder should not exercise one of fore- 

going options, then policy should be automatically continued as paid-up 

participating insurance as provided in second option. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. 

Suit by Mrs. Martha Ellen Kelly, upon whose death was substituted John 
P. Kelly, her administrator, against the New England Mutual Life Insurance 
Company. From the judgment, plaintiff appeals. 

Affirmed. 

See, also (D. C.) 32 F. (2d) 611. 

Geo. J. Edwards, Jr., and Hiram B. Calkins, both of Philadelphia, Pa., for 
appellant. 

Fraley & Paul, of Philadelphia, Pa. (Henry Paul and Henry N. Paul, Jr., 
both of Philadelphia, Pa., of counsel), for appellee. 

Before Buffington, W oolley, and Davis, Circuit Judges. 

BuFFINGTON, Circuit Judge. 

In the court below Mrs. Martha Ellen Kelly (who is since deceased and 
John P. Kelly, her administrator, being thereafter substituted) brought suit 
against the New England Mutual Life Insurance Company to recover on a policy 
of insurance. The facts in the case, about which there is no dispute, were: On 
September 27, 1912, the company issued a policy of insurance on the life of 
Thomas Francis Kelly. It was made payable to his wife, Martha Ellen Kelly. The 
annual payments of premiums were paid by the insured until and including Sep- 
tember 27, 1919. Although notice of the nonpayment of the premium due De- 
cember 27, 1920, was given the insured, he neither paid it nor any premium sub- 
sequent to that of September 27, 1919. No notice of the nonpayment of any 
premium was given to the wife, and she had no knowledge of the nonpayment 
thereof by her husband until after his death on December 7, 1924. Although noti- 
fied of his default in failing to pay his premiums, the insured during the four 
years following before his death took no steps to avail himself of the provisions 
in the policy, viz.: 

“The holder of this policy, in case of default in the payment of any premium 
after three full annual premiums have been paid hereon, shall be entitled 
to the commuted value of the annuity certain in cash, paid-up or extended 
insurance for the amounts and terms stated in the table below, plus a proportionate 
part of the increase in the values at the end of the succeeding year if any instal- 
ment not less than a quarterly instalment of the premium for that year has been 
paid, and any dividend additions thereto; and, during the term of grace or within 
thirty-one days thereafter, may by a writing filed with the company at its Home 
Office elect,— 

“First. To surrender the policy and, within the written assent of the person 
to whom it is made payable, receive its value in cash; or 
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“Second. To take paid-up insurance for its then value; such paid-up in- 
surance shall be payable in one sum at maturity and shall participate annually 
in the distribution of surplus and have increasing loan and cash values; or 

“Third. To have the policy continued in force as extended term insurance 
from the anniversary date last past for its commuted amount of $15,320, including 
any outstanding dividend additions, and less any indebtedness thereon or secured 
thereby, but without the right to loans; such extended term insurance will have 
a cash surrender value and will participate in the annual distribution of sur- 
plus made by the Company, the share apportioned thereto to be payable in cash. 

“If, during said term of grace or within thirty-one days thereafter, the holder 
shall not elect one of the foregoing options, then this policy shall be automatically 
continued as paid-up participating insurance for its then value as provided in the 
second option. 

“Any indebtedness to the company for premiums, premium notes or policy 
loans shall be deducted from the surrender value if paid in cash, but if paid-up 
or extended insurance ‘is taken, the amount or duration thereof shall be reduced 
proportionately.” 

Alleging the word “holder” in the foregoing provisions meant Thomas Fran- 
cis Kelly, the insured, and it being conceded he had not paid his due premiums, 
the insurance company contended that such nonpayment by the insured and his 
failure to otherwise elect automatically made the second option the fixed status 
of the policy, under that option it conceded a liability of $4,627.95 on the policy, 
which, with costs, it was willing to pay, but which the plaintiff on the other 
hand refused to accept. 

On the other hand, his wife, the beneficiary, claimed she was the holder re- 
ferred to in these options, and that, having no notice of the failure of the in- 
sured to pay his premiums, the status of the policy was not fixed as contended 
for by the insurance company. 

It will thus be seen that the single question involved in the case is the mean- 
ing of the word “holder” in the clauses quoted. On that question the court 
below held with the insurance company that the word “holder” meant Thomas 
Francis Kelly, the insured. Its views are expressed at length in an opinion 
reported at 32 F.(2d) 611, a reference to which will obviate present restatement. 

After due consideration had, we find ourselves in accord with the holding of 
the court below that the word “holder” in the provisions quoted meant Thomas 
Francis Kelly, the insured. 

So holding, the judgment below is affirmed. 


MASDEN v. TRAVELERS’ INS. CO. No. 9095. 
Circuit Court of Appeals, Eighth Circuit. Sept. 8, 1931. 


52 Federal Reporter (2d) 75. 
1. INSURANCE. 

Right of soliciting agent to recover commission on renewal premiums must 
be derived from contract of employment. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

5. INSURANCE. 

Insurer’s willingness that soliciting agent work for another company did not 
imply waiver of conditions of contract of employment terminating right to re- 
newal premiums if agent worked for another company. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

7. INSURANCE. 

Provision of employment contract terminating right to renewal commission 
on agent’s working for another company within year after terminating contract 
held not void as imposing penalty. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

_ Appeal from the District Court of the United States for the Western Dist- 
rict of Missouri; Merrill E. Otis, Judge. 


Suit by Frank D. Masden against the Travelers’ Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. 


Affirmed. 





Life] Masden vy. Travelers Ins. Co. 


William G. Boatright, of Kansas City, Mo. (I. J. Ringolsky and Harry L. 
Jacobs, both of Kansas City, Mo., on the brief), for appellant. 

O. C. Mosman, of Kansas City, Mo. (Clay C. Rogers, Paul A. Buzard, and 
Don E. Black, all of Kansas City, Mo., on the brief), for appellee. 

Before Stone and Gardner, Circuit Judges, and Youmans, District Judge. 

GarDNER, Circuit Judge. 

This is a suit in equity, brought by appellant, as plaintiff below, against ap- 
pellee, an insurance company, for an accounting, based upon a contract of em- 
ployment as a soliciting agent. The parties will be referred to as they appeared 
in the lower court. 

The contract was for an indefinite duration, but provided that it could be 
terminated by either party on seven days’ written notice to that effect. By its 
terms, plaintiff was entitled to receive a commission on all premiums reported 
and paid on policies issued on application secured by him after the date of the 
contract, as follows: (a) A certain per cent. on premiums the first year of the 
insurance, and (b) a certain per cent. for a certain number of years of renewal 
premiums. The right to the commission on renewal premiums is the only question 
involved in this suit. 


Section 1 of the contract described the territory of plaintiff's employment as 
“Kansas City, Missouri and vicinity.” Section 3 provided that plaintiff should de- 
vote his entire time and energies to the promotion of the interests of the de- 
fendant and to faithfully canvass in the territory described, for life, accident, and 
health insurance, and that “he will not, without the written consent of the defend- 
ant, directly or indirectly transact life, accident or health insurance for any 
other company.” 


Paragraph 8 provided that: “If the agent shall neglect to report and pay 
over premiums collected by him as provided herein, or shall otherwise violate 
any of the provisions hereof, all of his rights hereunder and under any previous 
contracts, including the right to commissions on all premiums payable thereafter 
and on renewals of all policies written hereunder and under any previous con- 
tracts shall thereby forthwith terminate.” 


Paragraph 11 dealt with the subject of compensation with considerable detail. 
Part 3 of that paragraph provided as follows: “If this contract shall be ter- 
minated after the agent has been continuously in the service of the company under 
this or any previous contract for two or more years, or shall be terminated by 
the death of the agent, and if the agent has not violated any of his obligations 
hereunder, the company will pay the renewal commissions earned under part 2, 
to the agent, his executors or administrators, or to such person as he may 
designate with the consent of the company; but in case of the termination of this 
contract other than by the death of the agent before the agent shall have served 
the company continuously for a period of two years, and if the agent has not 
violated any of his obligations hereunder, all premiums thereafter reported and 
paid on which the agent shall have earned a renewal commission shall be subject 
to a collection fee of two (2) per cent.” 


Paragraph 15 provided that: “If the agent shall leave the service of the 
company and endeavor to take an agent of the company away from its service, 
or shall induce a policyholder to relinquish a policy or policies in the company, 
the agent shall forfeit any interest in commissions that he might otherwise be 
entitled to under this or previous contracts.” 


Paragraph 18 provided that: “If the agent shall at any time within one year 
from the date of the termination of this contract for any cause whatsoever, enter 
the employment of any other life insurance company to work in the territory 
specified in Section 1, all right to further commissions on renewals shall cease 
with the date of such employment.” 


[1] Plaintiff's right of recovery is bottomed on the contract, and his right 
to commission on renewal premiums must therefore be derived from the con- 
tract itself. Chicago Life Ins. Co. v. Tiernan (C. C. A.) 263 F. 325, 332; 
Travelers’ Ins. Co. v. Hermann, 154 Md. 171, 140 A. 64; Chase v. New York 
Life Ins. Co., 188 Mass. 271, 74 N. E. 325; Sutherland v. Connecticut Mutual 
Life Ins. Co., 87 Misc. Rep. 383, 149 N. Y. S. 1008;. Sunshine Cloak & Suit 
Co. v. Roquette Bros., 30 N. D. 143, 152 N. W. 359, L. R. A. 1916E, 932. If 
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these provisions of the contract were valid and had not been waived, then, confess- 
edly. plaintiff was not entitled to recover. 

[2-4] It is first contended by the plaintiff that the provision of section 18, to 
the effect that if within one year from the date of the termination of his con- 
tract for employment, he should enter the employ. of any other life insurance 
company to work within the territory specified in section 1, all right to further 
commission on renewal premiums should cease, was waived by the insurance com- 
pany at the time of the termination of his contract of employment, which was 
by mutual consent. To constitute a waiver there must be a voluntary relinquish- 
ment of a known right, and the question is largely one of intention. The ques- 
tion of intention must, therefore, be proven as a fact, and the best evidence of 
intention is to be found in the language used by the parties, or their acts and 
conduct. The intention need not necessarily be proved by express declarations, 
but may be shown by the acts and conduct of the parties from which an intention 
to waive may reasonably be inferred. The burden of proof is, of course, upon 
the party claiming the waiver. It is therefore necessary to examine the evidence 
claimed by the plaintiff to establish this waiver. 

While plaintiff was in Hartford, Conn., consulting with representatives of 
the Connecticut General Life Insurance Company, he met the superintendent of 
agencies of the defendant and had a conversation with him. This was before he 
had signed his contract with the Connecticut General Company. It was found by 
the referee, and affirmed by the lower court, that plaintiff was invited to Hart- 
ford, Conn., by the Connecticut General Life Insurance Company to consider 
a proposition from that company for employment by it; that he accepted this 
invitation without the knowledge of the defendant, but that while there he met 
the representatives of the defendant company and went to the office of its super- 
intendent of agencies; that he refused to disclose the proposition made him by 
the Connecticut General Company, but invited the defendant to make him a 
proposition to continue in its employ; that plaintiff and defendant’s representa- 
tives again met the following morning at the office of the defendant, and the 
representatives of the defendant said to the plaintiff that the matter of his ter- 
minating his employment and accepting employment with the Connecticut General 
had been talked over and that they were reconciled to the plaintiff going with 
the other company and believed that if he accepted the proposition made to him 
by the Connecticut General it would be better for both plaintiff and defendant, 
and that they thought it was the best thing for the plaintiff to do and that they 
were willing that he should go and hoped that he would make the contract with 
the Connecticut General Life Insurance Company and wished him well; that if 
plaintiff ever wanted to return to the defendant company “the latchstring was 
out,” or words to that effect. 

[5] The mere fact that defendant may have been willing that plaintiff not 
only terminate his contract, which, of course, he had a right to do, but should 
enter the employ of another insurance company at Kansas City, which also 
he had a right to do, did not imply that the defendant waived the conditions of 
its contract. No express waiver is contended for, and it is significant that while 
plaintiff knew and appreciated the provisions of paragraph 18 of his contract, 
having complained about it at various times and having sought to have it elim- 
inated, yet he made no mention of it at the time of his conversation with repre- 
sentatives of the defendant. The defendant was warranted in assuming, certainly, 
that plaintiff, in accepting employment in the rival company, would do so in 
accordance with the terms of his contract. There was no inconsistency in the 
attitude of defendant’s agents, and the intention to enforce the provisions of the 
contract. As has already been observed, the contract did not prevent plaintiff 
from doing exactly what he proposed to do, but it specifically provided for such 
contingency. We are of the view that the proof falls far short of establishing a 
waiver of this provision of the contract. 


[6] It is next urged that paragraph 18 of the contract was void because it 
imposed an unreasonable restraint upon plaintiff’s right to work and earn a liv- 
ing. It has already been pointed out that there was no limitation upon plaintiff's 
right to enter the employ of a rival company at any time he saw fit so to do. 
True, if he entered such employment within one year from the time of terminat- 
ing his contract of employment with the defendant, he thereby terminated his 
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right to receive commission on renewal premiums, but this limitation was for a 
period of only one year. His right to such commissions had not accrued, but 
was prospective and contingent. The restraint was not unreasonable, and there 
was nothing in such restriction that was injurious to the public. The restriction 
was limited, both as to territory and time. Where the nature of the employment 
is such that it will bring the employee in personal contact with the patrons and 
customers of the employer, or will enable the employee to acquire valuable in- 
formation as to the nature and character of the employer’s business and the names 
and requirements of the patrons and customers of his employer, thus enabling 
the employee, by engaging in a competing business, either for himself or for an- 
other, to take advantage of such knowledge of his former employer’s business, 
or his acquaintance with the patrons and customers of such employer, the de- 
cisions quite generally hold that a court of equity will interfere on behalf of the 
employer, and restrain the breach of a covenant not to engage in such competing 
business, providing the covenant does no violence to the rule that the restraint 
shall not be greater, either as to territory or time, than may reasonably be neces- 
sary to protect the business or good will of the employer. The reason for such 
a provision is elucidated by what is said by this court in Chicago Life Ins. Co. 
v. Tiernan, supra, in an opinion by Judge Sanborn, where it is, among other 
things, said: “It is evident from the contract that they expected that Tiernan 
would procure a large amount of the insurance which the company expected to 
write. The company knew that he and his employees would thus become in- 
timately acquainted with and continue to have great influence on the policy- 
holders they procured, and that they might and probably would be able to draw 
them from it to any other company for which they should engage in the insur- 
ance business.” 

In view of the limitations, both as to time and territory, the provision could 
not be said to be an unreasonable restraint of trade under the authorities. Chase 
v. New York Life Ins. Co., 188 Mass. 271, 74 N. E. 325, 326; Herrick v. New 
York Life Ins. Co., 202 Mass. 478, 88 N. E. 1092; Bohrnstedt v. Travelers’ Ins. 
Co., 123 Or. 539, 259 P. 419, 262 P. 938; Wallace v. American Life Ins. Co., 
116 Or. 195, 237 P. 974; Sutherland v. Connecticut Mutual Life Ins. Co., 87 
Misc. Rep. 383, 149 N. Y. S. 1008, 1012; Himes v. Masonic Mut. Life Ass’n, 
215 Ala. 183, 110 So. 133; Barton v. Travelers’ Ins. Co., 84 S. C. 209, 66 S. E. 
118; Carter v. Alling (C. C.) 43 F. 208; Knapp v. S. Jarvis Adams Co. (C. C. 
A.) 135 F. 1008. 

In Chase v. New York Life Ins. Co., supra, the Supreme Court of Massa- 
chusetts said: “As the plaintiff sues upon the contract, he must abide by its 
terms. His right to commissions on renewal premiums depended upon his ab- 
staining from engaging in the business of life insurance in any capacity in the 
state of Massachusetts. He chose to engage in such business, and we find no 
agreement in the contract to pay him commissions on renewal premiums in case 
he chose to become a competitor of the defendant.” 


In Sutherland v. Connecticut Mutual Life Ins. Co., supra, the question here 
involved is considered by the New York court, and in construing a similar con- 
tract the court said: “The contract violates no public policy. It does not obligate 
the plaintiff to desist from earning a livelihood in the insurance business. It 
merely provides that, if he elects to engage in such business during the running 


of the policies which he has written, he will not demand the commissions upon 
the renewals. This was a lawful condition.” 


[7] It is next urged that paragraph 18 of the contract was void because it 
imposed a penalty. This contention is based on the assumption that the plaintiff 
had acquired a vested right in the renewal commissions, and that they had 
already been earned by him at the time the contract was terminated. But the 
only right the plaintiff had to these renewal commissions was such as he might 
acquire by compliance with the contract. As said by the Supreme Court of Ken- 
tucky in Thurman v. Rodman, 206 Ky. 180, 266 S. W. 1047: 


“That appellant’s right to commissions on undue and unpaid renewal pre- 
miums was an unaccrued, prospective, and contingent one is at once apparent 
from the fact that the right, by the inherent character of the thing to which it is 
attached, could not possibly ripen into an absolute right, unless and until the re- 
newal premiums were paid by the insured to the company, a contingency which 
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might or might not happen. The right of the parties to stipulate that other con- 
tingencies would also prevent such a right from ripening into an absolute one 
seems so clear and elemental that further discussion seems useless. * * * 

“It therefore seems perfectly clear from these provisions alone that the so- 
called forfeiture clause states but a contingency attached to, or a limitation upon, 
plaintiff's right to renewal commissions, and that it is not, therefore, a pro- 
vision for forfeiture of a vested right therein, which view is but strengthened 
by many other provisions in the contract, and by the contract considered as a 
whole, as well as by the cases from this and other courts on the subject.” 

This question was urged upon the court in Bohrnstedt v. Travelers’ Ins. Co., 
123 Or. 539, 259 P. 419, 262 P. 938, 939, and was disposed of in the following 
terse sentence: “There is no merit in the contention that the forfeiture clause 
is unenforceable as a penalty.” 

See also Chase v. New York Life Ins. Co., 188 Mass. 271, 74 N. E. 325; 
Barton v. Travelers’ Ins. Co., 84 S. C. 209, 66 S. E. 118. 

[8] It is finally urged that the contract was a Connecticut contract, because 
the final signature necessary to its validity was affixed in that state, and that under 
a controlling decision of the Supreme Court of that state (Samuel Stores v. 
Abrams, 94 Conn. 248, 108 A. 541, 9 A. L. R. 1450), paragraph 18 was void. 
We need not stop to consider the rule of that decision, because we do not deem 
it important, as the question here involved is that of the interpretation of this 
contract, which is a matter of general law. It is not suggested that there are 
any statutory provisions in the state of Connecticut affecting its validity, and, 
hence, the federal courts are not bound to follow the decisions of the state 
courts. Black and White Taxicab & Transfer Co. v. Brown & Yellow Taxicab 
& Transfer Co., 276 U. S. 518, 48 S. Ct. 404, 72 L. Ed. 681, 57 A. L. R. 426; 
Odegard v. General Casualty & Surety Co. (C. C. A.) 44 F.(2d) 31; Bush v. 
Bremner (C. C. A.) 36 F.(2d) 189; Inter-Southern Life Ins. Co. v. McElroy 
(C. C. A.) 38 F.(2d) 557; Security Life Ins. Co. of America v. Brimmer (C. 
C. A.) 36 F.(2d) 176. 

Clearly, under the unambiguous terms of the contract here involved, the 
plaintiff was not entitled to recover, and the judgment of the lower court is 
therefore affirmed. 


HAWTHORNE v. BANKERS’ LIFE CO.. No. 7948. 
District Court, W. D. Missouri, W. D. Aug. 28, 1931. 
52 Federal Reporter (2d) 309. 
1. INSURANCE. 

Loan to insured, evidenced by note secured by policy, held “indebtedness on 
policy” within clause requiring deduction of such indebtedness from net reserve 
in determining cash surrender value, as regards nonforfeiture provision (Rev. St. 
Mo. 1929, § 5741). 

3y its terms, policy ceased and determined upon default in payment 
of premium, subject, however, to nonforfeiture provision, which pro- 
vided that insurance would be automatically extended from date of de- 
fault in premium payments, without participation in surplus, for sum 
equal to face of policy and existing dividends, less any indebtedness to 
company, and that term of extended insurance would be such as cash sur- 
render value would purchase at net single premium rates. It was provided 
in policy that to determine cash surrender value there should be deducted 
from its entire net reserve “any indebtedness on the policy.” 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 
; Automatic extension of insurance, under nonforfeiture clause, held to cancel 
insured’s indebtedness for loan. 

This was so since, under nonforfeiture clause, term of extended in- 
surance was such as cash surrender would purchase and policy provided 
that in determining cash surrender value there should be deducted from 
entire net reserve of policy any indebtedness on policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
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At Law. Action by Aimee W. Hawthorne against the Bankers’ Life Com- 
pany. 

Judgment for defendant. 

C. O. French, of Kansas City, Mo., for plaintiff. 

McAllister, Humphrey, Pew & Broadus, of Kansas City, Mo. (Alberson, 
Nourse & Lorentzen, of Des Moines, Iowa, on the brief), for defendant. 

Otis, District Judge. 

In this cause the plaintiff, as beneficiary in a policy of insurance on the life 
of one Samuel C. Hawthorne, seeks to recover on that policy. There is no con- 
troversy that a policy (No. 426433) was issued, that its face amount was $10,000, 
that the plaintiff was therein named as, beneficiary, and that Samuel C. Haw- 
thorne died March 27, 1930. The issue is as to whether the policy was in force 
on the date of Hawthorne’s death. 

On the policy in question a quarterly premium was due October 3, 1925. It 
was not then paid nor was it paid within the grace period. By its terms the pol- 
icy thereupon ceased and determined, subject, however, to a nonforfeiture pro- 
vision as follows: “* * * The insurance will be automatically extended from 
date of default in premium payments, without participation in surplus, for a sum 
equal to the face of the policy and existing dividends thereon, less any indebted- 
ness to the Company thereon. * * * The term of extended insurance * * * will be 
such as the cash surrender value hereinafter provided for will purchase at net 
single premium rates. * * *” 

It was provided in the policy that to determine the cash surrender value there 
should be deducted from its entire net reserve “any indebtedness on the policy.” 
The Missouri statute (section 5741, Rev. St. Mo. 1929), less favorable to the in- 
sured than was the provision of this policy, also authorizes that deduction of 
“other indebtedness to the company.” 

On October 3, 1925, Hawthorne was indebted to the Company (on a demand 
note secured by the policy) in the amount of $1,201.29. If there was deducted 
from the net reserve on the policy and if the extended insurance to which Haw- 


thorne was entitled was that which could be purchased by the difference then 
such-extended insurance expired December 20, 1926, or several years before Haw- 
thorne’s death. 

[1, 2] I think there can be no question that the loan to Hawthorne was such 
“indebtedness on the policy” as the company was authorized to deduct in deter- 
mining the cash surrender value for the purpose of arriving at the term of the 


extended insurance. Moreover, it is my view that the provisions of the policy 
touching loans and the provision of the loan agreement in this instance did not 
modify or in any way affect the Company’s right to deduct at the time of default 
the then outstanding indebtedness on the policy from the net reserve in cal- 
culating what was the surrender value to be used automatically in the purchase 
of extended insurance. The automatic extension which resulted involved a can- 
cellation of the indebtedness. Thereafter the insured had no option to discharge 
it by payment. 

I make findings of facts as follows: 

1. The insured defaulted in payment of premiums on the policy in suit on Oc- 
tober 3, 1925. 

2. On October 3, 1925, the insured was indebted on the policy in the amount 
of $1,201.29. The net reserve of the policy was then $1,420. The cash surrender 
value was $218.71. 

3. The cash surrender value on October 3, 1925, was sufficient to and auto- 
matically did purchase for the insured extended insurance for a period ending 
December 20, 1926. 

4. The insured died March 27, 1930. 

I conclude as a matter of law that the plaintiff cannot recover in this case 
since the contract on which she sues had expired long prior to the late of the 
death of the insured. 

The defendant should have judgment. A form of decree may be prepared 
and submitted for approval and entry. 
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PRUDENTIAL INS. CO. OF AMERICA v. WOLFE. No. 9098. 
Circuit Court of Appeals, Eighth Circuit. Aug. 26, 1931. 
Rehearing Denied Oct. 22, 1931. 
52 Federal Reporter (2d) 537. 
1. INSURANCE. 
There is no ground for construction where policy fixes clear measure of 
disability. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 
2. INSURANCE. 
Insured seeking to recover under policy making disability dependent on 
inability to perform any work for any compensation may not test out various 
employments. 


(For other cases, see Insurance, Dec. Dig. § 528.) 
3. INSURANCE. 

Evidence that insured engaged in various forms of employment as matter 
of law prevented recovery under policy measuring disability by total inability 
to perform any work for any compensation. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from the District Court of the United States for the Western Dist- 
rict of Missouri; Albert L. Reeves, Judge. 

Action by Glenn E. Wolfe against the Prudential Insurance Company of 
America.’ Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Henry I. Eager, of Kansas City, Mo. (William C. Michaels, Kenneth E. 
Midgley, and Meservey, Michaels, Blackmar, Newkirk & Eager, all of Kansas 
City, Mo., and Kitt & Marshall, of Chillicothe, Mo., on the brief), for appellant. 

Scott J. Miller, of Chillicothe, Mo. (Roger S. Miller, of Kansas City, Mo., 
on the brief), for appellee. 

Before Stone and Gardner, Circuit Judges, and Youmans, District Judge. 

YoumMANSs, District Judge. 

The appellee, who will hereafter be called plaintiff, sued appellant, the Pru- 
dential Insurance Company of America, which will hereafter be called defend- 
ant, on two certificates or policies of insurance. The suit is based on the 
clauses in the certificates which insure against total and permanent disability. 
The insurance was termed group insurance, and was limited to employees of de- 
fendant under group insurance policy No. 1690 dated October 1, 1924. The group 
policy provided for additions to the number insured. It also provided that in- 
dividual insurance should “cease and determine upon termination of the employ- 
ment of such person with the employer.” 

On April 25, 1928, defendant issued to plaintiff certificate No. 59788, which, 
so far as applicable here, reads as follows: 

“The Prudential Insurance Company of America in accordance with and 
subject to the terms and conditions of its Group Policy No. 1690, insuring the 
lives of a group of the employees of the Prudential Insurance Company of 
America, Newark, New Jersey, has insured the life of Glenn E. Wolfe, an em- 
ployee included in the said group of employees, for the amount of Four Thou- 
sand Dollars payable to the Beneficiary designated by said employee upon re- 
ceipt of due proof of the death of said employee while the insurance on the 
life of said employee under said policy is in force. * * * 

“Total and Permanent Disability. If the said employee, while less than 
sixty years of age, and while the insurance on the life of said employee under 
said policy is in full force and effect, shall become totally and permanently dis- 
abled or physically or mentally incapacitated to such an extent that he or she 
by reason of such disability or incapacity is rendered wholly, continuously and 
permanently unable to perform any work for any kind of compensation of 
financial value during the remainder of his or her lifetime, said amount of in- 
surance will be paid to said employee either in one sum six months after the 
company has received due proof of such disability or incapacity, or in monthly 
instalments during five years, the first instalments to be payable immediately 
upon receipt by the company of due proof of such disability or incapacity; in 
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accordance with the provisions of said policy. The disability benefits will be 
granted subject to cessation, in accordance with the provisions of the policy, 
should such disability or incapacity prove to be temporary and not permanent. 
The entire and irrecoverable loss of the sights of both eyes, or of the use of 
both hands, or of both feet, or of one hand and one foot, will be considered 
total and permanent disability or incapacity within the meaning of the pro- 
visions of said policy. 

“Conversion of Insurance. When the insurance on the life of said employ- 
ees shall terminate by reason of termination of employment for any reason 
whatsoever, the company will issue, upon application by said employee within 
thirty-one days after the date of such determination, without evidenec of in- 
surability, a policy on his or her life on any of the forms customarily issued 
by the company, except a policy of Term Insurance, for the same amount for 
which said employee was insured under said group insurance policy at the 
time of the termination of employment, subject to the payment of premium for 
such policy at the then current rates of the company according to the occupa- 
tion of and at the age attained by said employee at that time.” 


On June 1, 1928, defendant issued to plaintiff certificate No. 59788-B, which, 


so far as applicable here, contains the same provisions as were contained in 
certificate No. 59788. 


On August 18, 1928, plaintiff wrote a letter addressed to Mr. Thomas Husk 
and the Prudential Insurance Company. That letter, omitting address and sig- 
nature, reads as follows: “I have been advised by my family physician that my 
lungs are weak and for that reason I should locate in a higher altitude. I there- 
fore regret to inform you that I feel that is is necessary for the sake of my- 
self & family that his instructions be followed. I will appreciate if you will 
order my final for the week of Aug. 20th, 1928. However this does not mean 
T want to sever connection with the Prudential Ins. Co. that I would appreciate 
your recommendation personal & through the Home Office for reemployment 
should I locate where this Co. operates. My association with you & your staff 
has been very pleasant and I regret very much that I must leave.” 


Plaintiff’s services with the Kansas City office of defendant terminated Aug- 
ust 23, 1928. After that date plaintiff went to Colorado. He made application 
for employment to the Denver office of defendant. He was not successful. Un- 
der date of December 7, 1928, Edward Gray, vice president of defendant, wrote 
1o plaintiff at Denver, Colo., a letter which, omitting address and signature, 
reads as follows: 


“We are sorry to know that you are unable to attend to business on ac- 
count of the condition of your health. The company has considered your case 
and arranged with Superintendent Showalter to pay you regular compensation 
up to two weeks, the maximum that may be granted to one of your length 
of employment under the terms of the Service Disability allowance plan. 


“It is with regret we have to advise you that the amount of benefits payable 
to you under the company’s disability plan was exhausted with the payment 
for the period ending September 8, 1928, and that your connection with the 
Prudential will have to be regarded as terminated as of the date mentioned and 
your name removed from the roll of employees. This is solely a matter of busi- 
ness routine in order that our records may be correct, as it can not be said 
‘with accuracy that you are an employee when our plan makes no provision for 
payment to you, and, in turn, you can render no service. 

“Manager Thatcher of our Service Allowances Department is, under even 
Cate, writing Mr. P. H. Showalter, Superintendent in charge of our Denver 
#1 office and suggesting that he take up with you the matter of undergoing 
a course of treatment at the expense of the Prudential in the Cragmor Sani- 
torium, Colorado Springs, Colo. If you decide to take the cure in an approved 
sanitorium the discontinuance of the regular disability allowance will not, how- 
ever, affect your taking the cure, the cost of which will be borne by this com- 
pany until further notice. 


“We are hopeful that you will not only, accept our offer but that the op- 
portunity to follow the instructions of physicians, who are experts in the handlI- 
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ing of cases such as yours, will result in the arrestment of your ailment and 
the recovery of your strength in a comparatively short time.” 

Under date of December 8, 1928, E. H. Thatcher, manager of the defendant 
at Kansas City, wrote to plaintiff a letter, which, omitting address and signa- 
ture, reads as follows: 

“Before we were provided with information as to your address we com- 
municated with Mr. P. H. Showalter, Superintendent in charge of our Denver 
1 District, as to paying you regular compensation for the weeks of August 27 
and September 3 and as to the Company’s assuming your expenses for treat- 
ment at the Cragmor Sanatorium, Colorado Springs, Colo. 

“Our plan of Service Disability Allowances makes it possible to provide 
tuberculosis employees with institutional care at an approved sanatorium and 
io pay their traveling expenses in going to and from that place. It is apparent 
from reports received in your case that you need the attention and care that 
you would have in a sanitorium such as Cragmor which is in charge of Dr. 
Alexius M. Forster, Physician in Chief, a recognized expert in the handling of 
cases such as yours. We therefore, strongly urge that you give consideration 
to taking the cure there and in the event of your deciding to avail yourself 
of such an opportunity the Prudential will assume your expenses for treat- 
ment and pay for your personal railroad and Pullman fares from Kansas City, 
Mo., to Colorado Springs, as well as your meals while en route, and the trans- 
portation of your baggage. 

“If you favor going to Cragmor please communicate at once with the Phy- 
sician in charge with a view to ascertaining whether you can be provided with 
accommodations and stating that this Company will take care of your expenses 
for treatment. As soon as you receive a favorable reply you should-make imme- 
diate arrangements to leave and prior to doing so Supt. Husk of the Kansas City, 
Mo. #3 district under whom you formerly worked, and to whom we are under 
even date writing, will advance you a sum slightly less than will be required to 
cover your traveling expenses. 

“As soon as we hear from you as to your decision we will, if it is favorable, 
communicate at once with those in charge at Cragmore so that they will under- 
stand what the Prudential will do for you.” 

Under date of December 21, 1928, E. H. Thatcher, manager of defendant at 
Kansas City, wrote another letter to the plaintiff which, omitting address and sig- 
nature, reads as follows: 

“Your letter of December 10 has been considered by our Service Allowances 
Committee. The Committee has taken note of the fact that you do not care to 
enter a sanitorium for treatment as you feel that you could do just as well outside 
of the sanitorium in Denver, Colo., or some part of New Mexico. 

“Tt is the opinion of our medical advisers that since you have not had the 
benefits of sanatoria treatment you would not be apt to do the things you 
should do if you were to live under the conditions mentioned in your letter. We 
would suggest that you consider going to Cragmor Sanitorium near Colorado 
Springs, where a number of Prudential employees are undergoing treatment. 
This is a good sanatorium and we feel that you would make encouraging prog- 
ress toward the recovery of your health if you were to go there for a while. 
Should you think favorably of this the company will pay for the cost of treat- 
ment as well as your transportation in going to the institution.. 


“In the event of your deciding to accept this offer please let us know so 
that we may proceed to make the necessary arrangements.” 


To this letter was attached a_postscript reading as follows: “Your case will 
be considered by our Ordinary Claim Dept. in connection with the policies in 
force on your life.” 

Plaintiff did not accept the offer of treatment. 


Plaintiff’s complaint contains two counts. The first is based on the certificate 
of insurance issued April 25, 1928, and the other on the certificate issued June 
1, 1928. The allegations of the two counts are the same with the exception of 
the date and number of the certificates. Each count contains the following 
alegation: 

“Plaintiff states that on the 10 day of August, 1928, he was affected with 
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the disease called pulmonary tuberculosis and on account of the ravages of said 
disease he, on said 10 day of August, 1928, became totally and permanently dis- 
abled. Plaintiff states that he is totally and permanently disabled and that his 
disability occurred while said policy or certificate of insurance was in full force 
and effect. Plaintiff states he is now under the age of sixty years. 

“Plaintiff states the disease that he contracted and that he now has, that 
of pulmonary tuberculosis, is permanent and that the extent of the disease is 
in such a stage that he is totally disabled. That any work of any kind of a 
gainful nature that he could do, on account of the disease would shorten his 
life, would hasten his death from this disease. That the disease, pulmonary tu- 
berculosis, with which he is affected, is incurable and that any kind of work 
exaggerates the disease and causes him great pain and that he is rendered 
incapable of continuing any avocation that would be gainful to him. 

“Plaintiff states that he has performed all the obligations and conditions 
of said insurance policy that by the terms thereof he was required to perform. 
Plaintiff states that his total and permanent disability occurred while said 
policy was in full force and effect.” 

The testimony of plaintiff and his wife was in substance as follows: 

Plaintiff was in his thirty-eighth year at the time this case was tried in 
June, 1930. He was born in Sullivan county, Mo., and lived there until 1928. 
He lived on a farm doing general farm work until he went to Kansas City in 
February, 1928. After he went to Kansas City he worked for Sears-Roebuck 
for about three weeks. He began work for the defendant at Kansas City on 
the 20th of April, 1928, and worked wuntii August 23, 1928. One night about 
the 15th of June, 1928, while he was out trying to sell insurance he was caught 
in a rain and became wet before he could get to shelter. From that wetting 
he contracted a cold which developed into tuberculosis. On August 10, 1928, 
he was advised by his physician, Dr. Sams, to go to Colorado. He did so and 
remained there until November, 1928, when he returned to Kansas City. On 
December 10, 1928, he began to work for the American Insurance Company 
and continued to work for that company until February 4, 1929. He began to 
work for the Athletic Tea Company in February, 1929, and worked until May, 
1929. He then moved back to Sullivan county. He planted a crop that season 
and did some of the work of cultivation. He began to sell automobiles in 
June, 1929, and continued that work until October of the same year. During 
that summer and fall he laid off part of the time. He rented land for the 
year 1930 and planted a crop that spring. 

Mrs. Wolfe testified: “Plaintiff had night sweats and did not sleep well; 
that he would wake up and be hot; that she would rub her hand over his head 
and it would be wet and he would feel hot and he would throw the cover back: 
that such continued from July until the time of the trial; that he had the 
severe ¢old for two or three weeks; that he weighed about 175, and weighed 
at the time of the trial 153 with his clothes on.” 

During the period that plaintiff worked for the American National Insurance 
Company from December 10, 1928, to February 4, 1929, he was paid $233.55. 

During the period that he worked for the Athletic Tea Company from Feb- 
ruary 20, 1929, to May 22, 1929, he was paid as follows: February 20, 1929, $2.50; 
February 27, 1929, $12.50; March 6, 1929, $20: March 13, 1929, $20: March 20, 
1929, $25; March 27, 1929, $25; April 3, 1929, $25; April 10, 1929, $25; April 17, 
1929, $25; April 24, 1929, $30; May 1, 1929, $30; May 8, 1929, $30; May 15, 1929, 
$22.50; May 22, 1929, $8.32. ; 

During the period that plaintiff sold cars from June 15, 1929, to October, 1929, 
he was paid $80 per month. 

Dr. Sams, a witness for plaintiff, testified that he examined plaintiff on or 
about the 10th day of August, 1928, and that the result of his examination and 
the history given him by plaintiff was that plaintiff had tuberculosis and that the 
trouble was in the left lung. 

Dr. Sams also testified that the next time he saw plaintiff was on April 3, 
1929, on which occasion he made another examination of plaintiff, from which 
he came to the same conclusion that he had formed at the first examination. The 
following appears in the record as part of Dr. Sam’s testimony: “He further 
testified that upon seeing plaintiff personally at the time of taking the witness’ 
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deposition, to-wit: May 23, 1930, the physical appearance of the plaintiff was very 
much the same as it was when he saw him at that time (presumably April 3, 
1929) and that he did not recollect whether the plaintiff seemed any heavier 
then than he was at the time of the deposition, but that his general physical 
appearance was very much the same as it was when he saw him on April 3, 1929.” 

Dr. Sams was asked the following questions and gave the following answers: 

“Q. What effect would it have upon the health of a tubercular person to 
continue in labor although he might labor some, what effect does it have? A. 
You would expect it would aggravate the trouble if they continued to work. 

“Q. Doctor, I will ask you this hypothetical question: Suppose Glenn E. 
Wolfe on August 10th showed by a physical examination active tuberculosis, 
and on April 3, 1929, not quite a year thereafter the examination of them showed 
that he had active tuberculosis in the left lung, what would you say would be 
proper for a human being so affected? A. That he should put himself under 
proper conditions avoiding work until they found out whether the trouble could 
be arrested or cured. 

“Q. Can you arrest active tuberculosis in the lung? A. It is done.” 

Plaintiff introduced other physicians who examined him in May or June, 1930. 
They testified that plaintiff had active tuberculosis and that a man with active 
tuberculosis could not work without risk of aggravating the disease. 

At the conclusion of all the testimony the defendant moved the court for an 
instructed verdict for the defendant. The motion was denied. A verdict was 
returned for plaintiff which included an attorney’s fee of $500 on each count. 
Defendant has assigned numerous errors. The first is that the court erred in 
not directing a verdict for the defendant on the ground that the evidence did not 
show that plaintiff was prior to the termination of his insurance totally and 
permanently disabled to such an extent that he was thereby rendered wholly, 
continuously, and permanently unable to perform any work for any compensation 
of financial value. 

The policies involved were life policies. Each had a total and 


Un permanent 
disability clause. 


The disability insured against is limited to that by which the 
insured, while the policy is in force and effect, is rendered wholly, continuously, 
and permanently unable to perform any work for any kind of compensation of 
financial value. 

[1] There is no ambiguity as to the measure provided to determine the 
disability or incapacity insured against. That measure is inability wholly, con- 
tinuously, and permanently to perform any work for any kind of compensation of 
financial value. There is therefore no ground for construction. Commonwealth 
Casualty Co. v. Aichner (C. C. A.) 18 F. (2d) 879. 

[2, 3] The views of the trial court are given in the instruction to the jury. 
With reference to the issues involved, the court said: 

“* * * Tt is practically admitted here that the employment of the plaintiff 
was terminated on the 23rd of August, 1928. He began on the 20th of April, 
1928, received his two contracts of insurance on April 25th and June Ist, 1928, 
and then, according to all the testimony that I regard as uncontroverted, his 
contract of insurance terminated—I will put it that way—on the 23rd of August, 
1928, by reason of the cessation of his employment. So that according to his 
allegations, and he seeks to recover upon the policy upon the theory that while 
this contract was in force, or while these contracts were in force, and while he 
was an employee of the defendant he became totally and permanently disabled, 
and that this total disability was continuous throughout his entire life and that it 
wholly incapacitated him from doing any work for compensation of financial value. 

“Now that is the allegation and that is the issue. 


“Now then, gentlemen, the defendant on its part in its answer says, in sub- 
stance, that while these contracts were issued and while the plaintiff was in its 
employ within the dates named by the court, yet it says, he did not become totally 
incapacitated within the purview of the policy. * * * 

“Now then, gentlemen, there is your issue. The question for you to determine 
in this case is whether or not the plaintiff on August 10, 1928, while he was yet 
an employee of the defendant, became totally and permanently incapacitated to 
perform any work for compensation of financial value. That is the question.” 

The court in his instruction defined “total disability” in practically the same 
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terms used by the Supreme Court of Georgia in the case of Cato v. Aetna Life 
Insurance Co., 164 Ga. 392, 138 S. E. 787, 791. The policy in that case was very 
similar to the policies in this case. In that case the Supreme Court of Georgia 
affirmed the lower court in directing a verdict for the defendant. 

After stating the issues as above, and after reviewing the evidence the lower 
court in this case said: 

“Now here is how I view the law, gentlemen, on the question of his several 
employments. He worked say three weeks for the basket factory, he worked 
say three days in the orchard where he picked apples, he worked for an insurance 
company as a collector for nine weeks, I think counsel computed the time, in 
Kansas City; he worked for the Athletic Tea Company for three months; he then 
came back to his home and he has done some chores about the house, he has 
plowed some, he has engaged in various kinds of work. Now if you gentlemen 
when you consider this case and consider this employment, as I have said to you 
here before, if you gentlemen should be of the opinion that he continued to 
work when common prudence would have required him to desist, and care and 
prudence demanded and required him to desist and he failed to desist by going on 
and working, I understand, gentlemen, that under the law he is not entitled to 
recover and that is true even though he may have worked to his hurt. That 
is to say. he was actually able physically to take hold, as I understand the law, 
a man is totally disabled when working will hurt him although he can work, as 
I read to you awhile ago, or rather as I instructed you, that although he can 
work, makes a physical effort, yet if it is harmful to him, then if common 
prudence requires he desist from that work, it is his duty to do so and if he 
persists in working when prudence requires him to desist and declines to desist, 
then, gentlemen, as I understand plaintiff is not entitled to recover. On the other 
hand, I am going to submit to you gentlemen the question as to whether or not 
plaintiff in this exercised prudence and judgment in view of what he said about 
his aches and pains and suffering, if any, whether he exercised prudence in desist- 
ing from the special line of employment he undertook to perform. In other 
words, I don’t understand there was any law would forbid him from testing out 
various. kinds of employment to ascertain whether or not he might carry on that 
employment and if when he had tested out the employment and if prudence then 
required him and care for his own health required him to desist from his work, 
he did not desist from it, then plaintiff is entitled to recover. 

“Now then you gentlemen have before you the periods that this plaintiff 
worked for the various companies. I have given you approximately the dates, I 
think, he worked. Now it is for you gentlemen to say, whether or not he was 
physically able to work without harm to himself and whether prudence and care 
required him to desist from that work, and whether he persisted in it notwith- 
standing the fact that prudence would have required him to desist. Now, gentle- 
men, I thus instruct you because the plaintiff in this case is not entitled to do 
these acts that would render him a charge—that is would create a liability upon 
this defendant. In other words, if by prudence and care he could have recovered 
his health and if prudence and care required him to do that, then this plaintiff— 
this defendant ought not to be required to pay for his imprudence in bringing 
upon himself a permanent affliction that would not be permanent except for his 
imprudence. Now it is for you gentlemen to say from the evidence in this case 
whether in all these several engagements or several employments, whether or not 
he worked at such employment just so long as prudence would permit him to work 
and then desisted from such work when prudence and good judgment and care 
for his own health demanded of him that he should cease such employment. I 
think you understand now what the court means by that instruction.” 

The sentence with reference to “testing out various kinds of employment” 
was not warranted by the contract, nor by the issues as stated by the court, nor 
by the evidence. Each form of employment referred to was a “kind of work,” 
and was engaged in for a “compensation of financial value.” 

Upon the issues and the facts as stated by the court, the motion of defendant 
for a directed verdict should have been sustained. That conclusion being decisive 
of the case, the other errors assigned need not be considered. 

The case is reversed and remanded. 
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MOORE v. BANKERS’ CREDIT LIFE INS. CO. 3 Div. 961. 

Supreme Court of Alabama. Oct. 8, 1931. 

b 136 Southern Reporter 798. 

1. INSURANCE. 
As to the amount recoverable, suicide and incontestable clauses held not con- 

flicting, and life insurer was not precluded from invoking suicide clause in action 

brought after expiration of contestable period. 


It appeared that insured allegedly died by his own hand within period 
of two years specified in suicide clause, which provided that, if insured 
shou'd, within two years from issue date of policy, die by his own hand or 
act, whether sane or insane, policy should be valid only for amount equal 
to premiums received on policy. Incontestable clause of policy provided 
that policy should be incontestable after two years from date of issue, 
except for nonpayment of premiums. 


(For other cases, see Insurance, Dec. Dig. § 517.) 
2. INSURANCE. 

Rule of strict construction against insurer cannot obtain, unless there exists 
some reasonable basis for doubt. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 


Action on a policy of life insurance by Elizabeth H. Moore against the Bank- 
ers’ Credit Life Insurance Company. From a judgment of nonsuit, plaintiff ap- 
peals. 


Affirmed. 
Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 


Harsh & Harsh, of Birmingham, and Thos. B. Hill, Jr., and Wm. Inge Hill, 
both of Montgomery, for appellee. 

GARDNER, J. 

The suit is on a life insurance policy bearing date July 20, 1928, insuring the 
life of James R. Moore, who died (concededly by his own hand, so far as the pur- 
poses of this appeal are concerned) on February 21, 1930. The policy contained 
the following provision known as the suicide clause: “If the insured shall within 
two years from the issue date of this policy, die by his or her own hand, or act, 
whether sane or insane, this policy shall be valid only for an amount equal to the 
premiums received on the policy.” 

The insured having died by his own hand within the period of two years spe- 
cified in the above-noted clause of the policy, it would appear very plain the in- 
surer has done all required of it by tendering the premiums received, and that 
such sum would be the limit of its liability. 

[1, 2] But plaintiff insists, in effect, that other considerations nullify this plain 
provision of the suicide clause. The argument is that, althought insured died in 
February, 1930, and within two years of the date of the policy, yet suit was not 
brought until after the expiration of such two years, that is, on August 7, 1930, 
and therefore the case is governed by the provisions of the incontestable c'ause of 
the policy, which reads as follows: “Incontestability: This policy, together with 
the application therefor, a copy of which is attached to the policy, and made a 
part thereof, constitutes the entire contract between the parties, and shall be in- 
contestable after two years from its date of issue, except for the non-payment of 
the premiums, provided that, if the age of the insured has been misstated, the 
amount payable under the policy shall be such as the premiums paid would have 
purchased at the correct age.” 

There are authorities to sustain this view, notable among them the case of 
Fore v. New York Life Ins. Co., 180 Ark. 536, 2 22: S.W.(2a). 401, 67 A. L. R, 
1358, here directly in point, a decision, however, by a sharply divided court, and 
wherein was registered by the minority a vigorous dissent. Other authorities sup- 
porting this view are found in the note to the Fore Case, and in notes to 
section 1262 n, vol. 6, Couch on Insurance, and appear to rest upon the theory 
there is a conflict between suicide and incontestable clause, and, in view of the 
rule that in case of doubt the contract is to be construed most strongly against 
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the insurer, that therefore the incontestable clause must be held to prevail over 
the suicide clause. 

Plaintiff also relies upon Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. 
S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, from the United States Su- 
preme Court, as sustaining her contention, but that case did not involve a con- 
sideration of a suicide clause as here presented, and is therefore not here in point. 
So likewise in our own case of Mutual Life Ins. Co. v. Lovejoy, 201 Ala. 337, 78 
So. 299, L. R. A. 1918D, 860, there was no occasion to consider any suicide clause 
of the policy, and that decision is therefore inapt here. Like comment is applica- 
ble to Pacific Mut. Life Ins. Co. v. Strange (Ala. Sup.) 135 So. 477; Independent 
Life Ins. Co. v. Carroll, 222 Ala. 34, 130 So. 402, and Mutual Life Ins. Co. v. 
Maddox, 221 Ala. 292, 128 So. 383, cited by appellant in supplemental brief. The 
question is therefore an open one in this State. 

We find ourselves in accord with those authorities entertaining the view that 
there is in fact no conflict between these two clauses; the one being independent 
of the other. 

We recognize, and have often given effect to, the universal rule that in case 
of doubt the policy contract is to be construed must strongly against the insurer, 
but, unless there exists some reasonable basis for a doubt, the rule cannot obtain, 
for the rule of reason yet prevails, and we consider the latter authorities as rest- 
ing upon the more reasonable foundation. 

Among the cases discussing the question, that of Myers v. Liberty Life Ins. 
Co., 124 Kan. 191, 257 P. 933, 935, 55 A. L. R. 542, from the Kansas Supreme 
Court, commends itself to our minds as well reasoned and as here much in point? 
Speaking of these clauses, the court said: 

“The suicide provision is clear and explicit. Its plain meaning is that the pol- 
icy does not become operative as against suicide until two years have elapsed 
from date of issue, and, in the event of suicide at any time within that period, the 
company’s liability is limited to the amount of premium it has received. Insur- 
ance is a business affected with a public interest. Viewed from the standpoint of 
public interest and public policy, the provision is sound in law, morals, and insur- 
ance economy. It was entitled to a place in the contract, was inserted in the con- 
tract, and it must not be read out of the contract, unless its effect is nullified by 
some provision of greater potency with which it cannot be reconciled. 

“What the company was trying to guard against was insurance taken out by 
a person who intended to resort to suicide as a means of recouping or swelling his 
estate, or of providing for or enriching some beneficiary or beneficiaries. Exper- 
ience shows that this is done often enough to warrant declination of the risk. 
Such being the purpose of the suicide provision, there is no necessary conflict be- 
tween it and the incontestable provision. In strictness, they relate to different 
subjects. One relates to engaging quality of the contract, and the other to defi- 
nition of risk. Observing the distinction, at the end of a year the company was 
bound to the full extent of the risk it assumed, but it was not liable on a risk 
which it stipulated it would not assume, and the defense that the assured com- 
mitted suicide no more contested the policy than a defense that he is still alive.” 

The opinion further reasons that, even conceding that the defense of suicide 
under the provisions of such a clause is a contest of the policy, yet it relates to a 
specific subject, and so constitutes an exception to the general provisions of the 
incontestable clause. “One is general. The other relates to a specific subject, and 
so constitutes an exception to the general provision.” 

And, as said by the Tennessee court in Scales v. Jefferson Standard Life Ins. 
Co., 155 Tenn. 412, 295 S. W. 58, 55 A. L. R. 537, “The defense of suicide, if oc- 
curring after two years, is cut off under the terms of the policy, not by the gen- 
eral incontestable clause (a), but by the suicide clause (b) itself.” The Scales 
Case also holds the view there is no conflict between the suicide and incontestable 
clauses, quoting with approval from the opinion in Mack v. Conn. Gen. Life Ins. 
Co. (C. C. A.) 12 F.(2d) 416: “A contest made within two years is not to be con- 
fused with a defense of death by suicide committed within two years. * * * But 
in the suicide clause the two-year period is a period of exclusion of risk on ac- 
count of suicide. That clause does not undertake to limit the time within which 
the defense of suicide may be made.” 


The New Mexico court in Stean v. Occidental Life Ins. Co., 24 N. M. 346, 
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171 P. 786, 787, in discussing this question, said: “When the appellee asked the 
court to construe the policy according to the plain language embraced therein, did 
that amount to a contest under the incontestable clause? It must be clear that 
every resistance by the insurer against the demand of the beneficiary is in one 
sense a contest, but it is not a contest of the policy; that is, not a contest against 
the terms of the policy but a contest for or in favor of the terms of the policy. 
In other words, there are two classes of contests; one to enforce the policy, the 
other to destroy it. Undoubtedly the term ‘incontestable’ as used in a life insur- 
ance policy means a contest, the purpose of which is to destroy the validity of 
the policy, and not a contest the purpose of which is to demand its enforcement. 
Here, the appellant and the appellee are demanding exactly the same thing, name- 
ly, the enforcement of the terms of the policy. The dispute is as to those terms, 
and seeking the construction by the court of the terms of the policy and the ap- 
plication of the terms when ascertained is not a contest of the policy.” 

To like effect is the case of Woodberry v. New York Life Ins. Co., 129 Misc. 
Rep. 365, 221 N. Y. S. 357, and other cases cited in note to section 1262 in Couch 
on Insurance, and to the Myers’ Case, 55 A. L. R. 549, supra. 

We are therefore persuaded that the only reasonable construction to be given 
this policy is that the suicide and incontestable clauses are not in conflict, but in- 
dependent, the one of the other. To hold otherwise and to the effect that the gen- 
eral provisions of the incontestable clause superseded and nullified those of the 
suicide clause would do violence to clear intention of the parties plainly and unam- 
biguously expressed. The Tennessee court in the Scales Case, supra, indicated a 
view that the question of time limitation in the suicide clause there considered 
marked a distinction from those cases in which the suicide clause without time 
limitation was considered. 

No occasion here arises for a consideration of such question, as the policy 
here under review contains a time limitation in the suicide clause which happens 
to be the same as in the general incontestable clause, and the decision here is 
properly rested upon the facts of this particular case. In any event, however, the 
time limitation would seem to add emphasis to the conclusion reached. Insured 
died by his own hand within the two-year period of the suicide clause, which was 
also within the period of the incontestable clause. It would, we think, be a most 
strained construction to hold that the parties by the language of these two clauses 
intended to permit the insured’s liability to rest upon the action of the beneficiary 
in delaying suit until after the expiration of the two-year period. Nor could it 
well be construed as fixing liability upon failure of the insurer to promptly seek 
cancellation, a remedy denied under the facts of the particular case in National 
Life & Accident Ins. Co. v. Propst, 219 Ala. 437, 122 So. 656. We rather construe 
the policy as simply meaning that, if insured died by his own hand within the two- 
year period, the beneficiary should receive only the amount represented by the 
premiums paid, and this regardless of the date of the institution of the suit, for 
the suicide clause expressly discloses such was the full extent of the risk assumed 
during that period, which clause is wholly independent of the incontestable clause. 
But we forego further discussion. 

We are of the opinion the trial court correctly construed the policy contract, 
and the judgment is accordingly here affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin, and Foster, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BRIDGEFORTH. 8 Div. 238. 
Court of Appeals of Alabama. Aug. 4, 1931. 
Rehearing Denied Oct. 6, 1931. 
136 Southern Reporter 865. 
2. INSURANCE. 


Replications, asserting acceptance of premiums with knowledge of falsity of 
insured’s statements and insured’s good health when policy sued on was delivered, 
held sufficient on demurrer. 

Insurer’s special pleas in action on life insurance policy alleged that 
insured falsely represented in application that he was not insured in any 
other company, with intent to deceive, that he was in good health, and 
that beneficiary was his guardian, and set up provision in policy that 
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insurer assumed no obligation unless insured were in good health on 
date of policy. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


Appeal from Circuit Court, Morgan County; Jas. E. Horton, Judge. 

Action by Alice Bridgeforth against the National Life & Accident Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Plea 10 avers that the policy sued on was issued in consideration of an ap- 
plication made and signed by insured, and that in and by said application insured 
falsely represented to defendant that he was not insured in any other company, 
whereas in truth and in fact he was insured in another company, etc. 

Plea 11 is the same as plea 10, with the added averment that said false 
representations “were made with the actual intent to deceive.” 

Plea 13 sets up a false and fraudulent representation that insured was in 
good health, whereas he was not in good health. 

Plea 16 sets up a provision in the policy stipulating that no obligation be 
assumed by the company unless insured be alive and in good health on the date 
of the policy, and avers that on said date insured was sick, which illness resulted 
in his death. 

Plea 18 relies upon the false and fraudulent representation, made by insured 
in the application, that the beneficiary (plaintiff) was his guardian. 

Plaintiff's replications assert: (1) That the premiums were paid by insured 
and accepted by the company with notice and knowledge of the falsity of the 
statements relied upon in special pleas; and (2) “that the insured was sound and 
in good health at the time that the policy was!delivered to him, and defendant 
thereafter accepted premiums due on said policy with knowledge of the fact.” 

Lynne & Lynne of Decatur, for appellant. 

W. H. Long of Decatur, for appellee. 

SAMFOoRD, J. 

[1] This is the second appeal in this case. National Life Ins. Co. v. Bridge- 
forth, 220 Ala. 314, 124 So. 886. In that case the question here presented by de- 
fendant’s plea 12 was settled adversely to appellant, and this court is bound by the 
decision there rendered. 

[2] Plaintiff’s replications 1 and 2, to defendant’s special pleas 10, 11, 13, 16, 
and 18, present a complete a complete answer to said pleas, and the demurrers 
to said replications were properly overruled. Both of the replications set up a 
waiver by the company of the defense alleged in the pleas and placed upon the 
plaintiff the burden of proving the allegations. 

[3] The cases of London & Lancashire Ins. Co. v. McWilliams, 215 Ala. 481, 
110 So. 909, and Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 96 So. 250, cited 
by appellant, are not in point. In those cases the allegation in the replication 
undertook to bind the company to a waiver by the act of an agent without al- 
leging the agent’s authority. In the instant case the allegation is that the de- 
fendant did the act. It then became a question of evidence on the trial as to the 
waiver, and in the absence of a bill of exceptions, we presume the proof to 
have been made. 


We find no error in the record, and the judgment is affirmed. 
Affirmed. 


LIFE INS. CO. OF VIRGINIA v. NEWELL. 6 Div. 949 
Supreme Court of Alabama. Oct. 8, 1931. 
137 Southern Reporter 16. 
1. INSURANCE. 
Father could sue on small industrial policy insuring infant’s life under in- 
surer’s promise to pay in accordance with facility of payment clause. 

Father could sue despite insurer’s contention that only administrator 
of insured’s estate could sue, since, construing the policy as a bona 
fide contract of insurance, a right of action must accrue upon refusal 
to pay to some one designated therein; otherwise, the option to pay to 
one of a class given by the facility of payment clause would become an 
option to pay no one, and the father, who procured the insurance, 
negotiating therefor through the insurer’s agent, and paying the pre- 
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miums thereon, was a proper party to bring the suit; no other claimant 

apparently having demanded payment. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE. ; 

Policy stipulation requiring insured to be in sound health on date of de- 
livery held “warranty,” requiring unsound health to increase risk of loss to 
avoid policy (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

That sickness existing when policy was delivered proved fatal established 
that sickness increased risk of loss (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. INSURANCE. 

Insurer’s agent could not waive stipulation of life policy requiring insured 
to be in sound health; policy providing that it contained entire contract. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of life insurance by Carlos W. Newell against the Life 
Insurance Company of Virginia. From a judgment for plaintiff, defendant ap- 
peals. Transferred from Court of Appeals. 

Reversed and remanded. 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellant. 

Huey, Welch & Stone, of Bessemer, for appellee. 

Boutpin, J. 

The action is to recover the death benefit under a policy of life insurance. 

The policy is of the class known as “Industrial Insurance.” 

The insured was Clara Eloise Newell, an infant under 2 years of age. The 
weekly premium 15 cents, and benefit $150. 

The insurance was negotiated and premiums paid by appellee, plaintiff below, 
the father of insured. The application was signed by the mother of insured. 

Appellant, by appropriate assignments of error, challenges the right of the 
father to maintain the suit; insists that an action can be maintained only by 
an administrator of the testate of the insured. 

The pertinent provisions of the policy on this issue are these: 

“The Life Insurance Company of Virginia. 

“ * * * In consideration of the weekly premium stated in the schedule 
below, which it is agreed shall be paid in advance to the Company, or to its 
authorized representative, on or before every Monday durin the continuance of 
this contract. 

“Agrees to pay at its Home Office, in the City of Richmond, Virginia, in 
accordance with the provisions of Article Third on the second page hereof, the 
amount of benefit provided for in the said schedule, within twenty-four hours 
after acceptance at its Home Office of satisfactory proofs of the death of the 
Insured, named below, during the continuance of this Policy. * * * 

“3rd. Facility of Payment:—The Company may make any payment provided 
for in this Policy, to husband or wife, or any relative by blood, or lawful bene- 
ficiary, or connection by marriage of the Insured, or to any other person who 
may appear to be equitably entitled to the same by reason of having incurred 
expense on behalf of the Insured for his or her burial, and the production by 
the Company of a receipt signed by any or either of said persons, or of other 
sufficient proof of such payment to any or either of them shall be conclusive 
evidence that such benefits have been paid to the person or persons entitled there- 
to, and that all claims under this Policy have been fully satisfied.” 


The construction of such contracts is new to this court. 


“Facility of Payment” clauses in varying forms of policies have been fre- 
quently considered by the courts of other states. These decisions are quite fully 
reviewed in notes found in 28 A. L. R. 1350, supplemented in 49 A. L. R. 939. 

The cases most frequently considered involved policies payable to executors 
and administrators, or to a named beneficiary, with an added “Facility of Pay- 
ment” clause similar to that here involved. With practical unanimity such policies 
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are construed as conferring no right of action other than upon the personal 
representative or named beneficiary. 

The “Facility of Payment” clause is held to be for the benefit of the insurer 
in effecting speedy settlement, and, in the absence of some matter of estoppel, to 
be made available at the option of the insurer. Willard v. Prudential Ins. Co., 
276 Pa. 427, 120 A. 461, 28 A. L. R. 1348, and notes supra. 

In Lewis v. Metropolitan Life Ins. Co., 178 Mass. 52, 59 N. E. 439, 86 Am. 
St. Rep. 463, the policy taken out and premiums paid by the insured, contained 
the usual clause for the naming of the beneficiary, but the name of no beneficiary 
was inserted. This was followed by the “Facility of Payment” clause. Held, this 
latter clause conferred no right of action, that suit could be maintained only 
by the personal representative of the insured, the person to whom the promise 
was made. 

This case was followed in Marzulli v. Metropolitan Life Ins. Co. 79 N. J 
Law, 271, 75 A. 473. 

In some cases the doctrine is broadly stated that, where no beneficiary is 
named, the personal representative must sue; that no right of action accrues 
under the facility of payment clause. 

{1] Dealing with the exact contract before us, in our opinion, it does name 
the beneficiary to whom the benefit shall be paid. The promise is to pay “in ac- 
cordance with” the facility 6f payment clause. There is no promise to pay to 
any one else. The facility of payment clause is thus made the beneficiary clause. 
The option feature is in the selection of one of the class therein named. 

In small industrial policies of this class, taken out by parents upon the life 
of an infant child, probably having no estate, both delay and consuming expense 
must attend the appointment of an administrator. 

We are impressed the present form of policy is designedly framed for such 
insurance. The naming of an executor or administrator as payee would surely 
hinder the sale of such contracts. 

Appellant does not insist that because of a right of election among the classes 
named no right of action accrues to any one. 

Payment made within the terms of the policy constitute a complete acquit- 
tance, and bars an action by any other. 

Construing the policy as a bona fide contract of insurance, a right of action 
must needs accrue upon refusal to pay to some one designated therein. Other- 
wise the option to pay to one of a class would become an option to pay no one. 

The father, who procured the insurance, negotiating therefor through the 
insurer’s agent and, paying the premiums thereon, is a proper party to bring 
suit. So far as appears, no other claimant has demanded payment. 

In Pate v. Insurance Co. of Virginia, 19 Ga. App. 597, 91 S. E. 883 the 
Georgia Court of Appeals has given a like construction to this identical form of 
policy. To similar effect is Western & Southern Life Ins. Co. v. Galvin (Ky.) 
68 S. W. 655. See, also, O’Hara v. Metropolitan Life Ins. Co., 73 Pa. Super. 
Ct. 434; Williard v. Prudential Ins. Co., supra. 

The harshness of a rule denying recovery on small industrial policies of the 
class except through the consuming delaying process of administration as im- 
pressively stated in Clarkson v. Metropolitan Life Ins. Co., 190 Mo. App. 624, 
176 S. W. 437, may have influenced the writing of contracts like that before us, 
a definite promise to pay “in accordance with” the “Facility of Payment” clause, 
giving a right of action in case of nonpayment, but still preserving to the insurer 
the advantages of making speedy settlement thereunder. At any rate, this ap- 
pears to be the most reasonable construction, one giving effect to the obligation 
to pay, as well as to the facility of payment privilege. 

The second ground upon which appellant insists it was due the affirmative 
charge is that the policy never became effective by reason of unsound health of 
the insured at the date of the policy. 


The issues were presented by plea in short by consent. 

The policy stipulated: “That no obligation is assumed by the company prior 
to the date and delivery of the policy, nor unless on said date the insured is 
alive and in sound health.” Another clause declared that in such event the policy 
should be void. The application contained a like stipulation. 

Without dispute the insured, then 16 months of age, became sick the next 
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day after the application, dated June 13th, was made; the sickness was first 
manifest by a spasm at night; about two days later she was carried to the hos- 
pital; and she died June 24th. The effective date of the policy was June 23d, 
the day preceding her death. 

Appellee first insists it is not shown beyond reasonable inference to the con- 
trary that the sickness was such as increased the risk of loss. 

[2] Stipulations of this character are warranties within the meaning of the 
Code, § 8364, and to avoid the policy the unsound health must be such as to in- 
crease the risk of loss. Independent Life Ins. Co. v. Seale, 219 Ala. 197, 121 
So. 714, and cases there cited. 

[3] True, the evidence here does not disclose that the sickness of the child 
was of the fatal type in which courts take judicial notice of increase of risk 
of loss. So. Life & Health Ins. Co. v. Morgan, 216 Ala. 529, 113 So. 540. 

3ut this evidence does disclose that the sickness continued unto death. That 
it resulted in death is not questioned in the evidence. We think no other reason- 
able inference can be drawn. 

[4] The main insistence is waiver of the stipulations touching sound health. 

The evidence for plaintiff, though controverted by defendant, tended to show 
the local agent who solicited the insurance took the application, delivered the 
policy which had been issued from the home office, collected and receipted for 
premiums, was informed of the sickness of the insured at and before making 
delivery of the policy; indeed that four weeks’ premiums were paid by the father 
on June 23d on the assurance of such agent and. the insurance would be paid if 
the child died from such sickness. There was other evidence that this agent 
was charged with the duty to inspect the insured at the time of delivering the 
policy, which he failed to do. 

The nonwaiver clause of the policy provided: “Agents (which term includes 
district managers and assistant ‘district managers) are not authorized to make, 
alter or discharge contracts or waive forfeitures.” 

The same paragraph declaring the policy void if upon its date and delivery 
the insured be not in sound health stipulated: “This policy contains the entire 
contract between the Company and the Insured.” 

The stipulation that the insured must be in sound health, not suffering from 
a fatal sickness which renders him or her uninsurable, may be regarded as of the 
essence of life insurance. 

We need not consider the rules governing waiver and estoppel in general by 
agents of this class. We deal only with the case in hand. Where knowledge is 
brought home to the applicant by the contract itself that the agent is not author- 
ized to deliver the policy and put it into effect because of the intervening sickness 
of the insured (in this case a sickness terminating in death on the following day), 
the rule in this state is that no attempted waiver on the part of the agent is 
binding on the principal, the insurer. North Carolina Mutual Life Ins. Co. v. 
Kerley, 215 Ala. 100, 109 So. 755; Powell v. Prudential Ins. Co., 153 Ala. 611, 45 
So. 208; Commonwealth Life Ins. Co. v. Wilkinson, 23 Ala. App. 561, 129 So. 300; 
Massachusetts Mutual Life Ins. Co. v. Crenshaw, 186 Ala. 460, 65 So. 65; Bankers 
Credit Life Ins. Co. v. Ayres (Ala. Sup.) 137 So. 23. 

[5] The plea was in short by consent “with tender of premiums.” No objec- 
tion to the filing of such plea was interposed, and the case was tried and sub- 
mitted to the jury on the issues above discussed. It will be presumed, for 
purposes of this appeal, that the amount of the premiums was paid into court as 
required by Code, § 8365. 

On the undisputed evidence, we conclude no recovery can be had on this policy. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


BANKERS’ CREDIT LIFE INS. CO. v. AYRES. 7 Div. 64. 
Supreme Court of Alabama. Oct. 8, 1931. 
137 Southern Reporter 23. 


1. INSURANCE. 

Knowledge of insured being seriously sick is equivalent of knowledge that he 
is not in sound health within life insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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2. INSURANCE. 


Agent empowered to collect premiums and deliver policies cannot waive con- 
dition as to sound health, in face of contractual stipulations to contrary. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Circuit Court, Clay County; E. P. Gay, Judge. 

Action on a policy of life insurance by Dollie Ayres against the Bankers’ 
Credit Life Insurance Company. From a judgment for plaintiff, defendant ap- 
peals. 

Transferred from Court of Appeals. 

Reversed and remanded. 

Harsh & Harsh, of Birmingham, for appellant. 

A. L. Crumpton, of Ashland, for appellee. 

Boutpin, J. 

Pending the application for the policy of insurance here sued upon and before 
payment of premium or delivery of the policy, the insured-became sick; had an 
attack of “flu,” developing into pneumonia. 

Meantime the application had been approved and policy sent to the Lineville 
National Bank, “Premium Collecting Agency” for the insurer, or to J. H. In- 
gram, president of the bank, for delivery upon payment of the premium. 

The insured grew critically ill. His wife, the beneficiary, sent friends to Mr. 
Ingram with the money to pay the premium and receive the policy. The premium 
was paid, the policy delivered, and the insurer died the night following. 

[1] While Mr. Ingram’s version is that he had received the money and de- 
livered the policy before learning of the sickness of the insured, the version of the 
messengers sent by Mrs. Ayres is that he accepted payment of the premium and 
delivered the policy after being informed that the insured was then “seriously 
sick.” For the purposes of this opinion, this version will be taken as true. We 
further take it that knowledge of the insured being seriously sick is the equivalent 
of knowledge that he is not in sound health within the meaning of life insurance 
contracts. 

The policy stipulates: 


“This policy and application therefor; a copy of which is hereto attached 
and is made a part of the policy, constitute the entire contract.” 

“No person except the President, a Vice-President, the Secretary or an 
Assistant Secretary has power to change, modify or waive the provisions of this 
contract, and then only in writing. The Company shall not be bound by any 
promises or representation heretofore or hereafter made by or to any agent or 
person other than as above.” 

The application, made part of the contract, stipulates: 

“IT agree that inasmuch as only the President or Secretary of the Company 
has authority to determine whether or not a policy shall be issued on any appli- 
cation, no statement, promise or information made or given by or to the person 
soliciting or taking the application for a policy, or any other person, shall be 
binding on the company, or in any manner affect its rights, unless such state- 
ments, promises or information be reduced to writing and presented to the 
President or Secretary of the Company at the head office, in this application. 

“T agree that the insurance issued in pursuance of this application shall in 
no event take effect or be binding until the written policy is delivered to the 
assured while in good health, and the full first premium paid.” 


Mr. Ingram was not an officer of the insurance company. 


[2] Passing over any question of fraud or collusion between the beneficiary 
and agent in seeking to put in force a policy under such circumstances, we must 
hold that an agent empowered to collect premiums and deliver policies is without 
power to waive the condition as to sound health, in the face of contractual stipu- 
lations to the contrary. North Carolina Mutual Life Ins. Co. v. Kerley, 215 
Ala. 100, 109 So. 775; Powell v. Prudential Ins. Co., 153 Ala. 611, 45 So. 208; 
Massachusetts Mutual Life Ins. Co. v. Crenshaw, 186 Ala. 460, 65 So. 65; Com- 
monwealth Life Ins. Co. v. Wilkinson, 23 Ala. App. 561, 129 So. 300. 

In the Kerley Case, supra, the facts were analogous to those here presented 
See, also, Southern Surety Co. v. Benton (Tex. Com. App.) 280 S. W. 551; 
National Life Ins. Co. v. Jackson, 161 Ark. 597, 256 S. W. 378; Reese v. Fidelity 
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Mutual Life Ass’n, 111 Ga. 482, 36 S. E. 637; American N. Ins. Co. v. Floyd, 
34 Ga. App. 541, 130 S. E. 531; Ward v. Metropolitan Life Ins. Co., 66 Conn. 
zai, - A. 902, 50 Am. St. Rep. 80; 2 .Couch, Cyclopedia of Ins. Law, § 525d, 
p. 1579. 

On the undisputed facts, the defendant was due the affirmative charge as re- 
quested. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. FRY et ux. No. 62. 
Supreme Court of Arkansas. - June 29, 1931. 
Rehearing Denied Sept. 28, 1931. 
41 Southwestern Reporter (2d) 766. 
1. INSURANCE. 
Common-law presumption of death after seven years’ absence does not 
relate to time of death. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 

In action on life policies, evidence held sufficient to sustain finding that 
me ein absented himself from state for five years (Crawford & Moses’ 

ig. ; 

The evidence disclosed insured had left his home to go to another 
town for purpose of collecting and soliciting insurance and had not been 
heard from since, though his father had inquired from friends and rela- 
tives in other portions of state, and assistant manager of insurance com- 
pany for which insured worked had made inquiry about insured’s where- 
abouts in 40 or 50 towns which he visited in usual course of business. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

_Parents of insured held entitled to maintain action on life policies payable 
to insured’s estate, where parents were sole heirs and there were no creditors 
(Crawford & Moses’ Dig. § 1). 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 


Appeal from Circuit Court, Pope County; J. T. Bullock, Judge. 

Action by Charles L. Fry and wife against the Metropolitan Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Charles L. Fry and Jennie B. Fry, his wife, brought this suit against the 
Metropolitan Life Insurance Company to recover upon two policies of life in- 
surance issued by it upon the life of John N. Fry and for an amount overpaid 
in premiums upon said policies. 

The material facts may be stated briefly as follows: On April 22, 1918, 
the Metropolitan Life Insurance Company issued an insurance policy upon the 
life of John N. Fry in the sum of $125. The estate of the insured was the 
beneficiary in the policy. On the 17th day of August, 1920, said insurance 
company issued a life insurance policy upon the life of John N. Fry in the sum 
of $1000, and his parents, Charles L. Fry and Jennie B. Fry, were named as 
beneficiaries. All the premiums on the $1,000 policy were paid by Charles L. Fry 
down to and including the month of August, 1930. All the premiums on the 
$125 policy were paid by said Charles L. Fry down to October 20, 1930. Since 
July 1, 1930, there has been paid on said policies by said Charles L. Fry the 
sum of $50. According to the testimony of Charles L. Fry, he has lived in 
Russellville, Ark., since July 27, 1921. The insured, John N. Fry, was his son 
and married in the town of Russellville some time in April, 1923, and lived there 
until his disappearance in the latter part of June, 1923. John N. Fry was twenty- 
one years of age when he left Russellville on the 21st day of June, 1923, to go to 
Morrilton, Ark., to collect some premiums and solicit insurance for the National 
Life & Accident Company for which he was working at the time. Witness found 
out that his son did not return from Morrilton as expected and went down there 
for the purpose of making inquiries as to his whereabouts. He was informed 
by the operator of a café at Morrilton that John N. Fry had left with him 
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his insurance book with the statement that he would return for it the next week. 
Witness was informed by the proprietor of the café that his son had left on a 
bus going towards Little Rock Ark. He made diligent inquiry and was not 
able to find out the name of the driver of the bus or his whereabouts because 
he had left the service of the company and no record had been kept of him. 
Witness had formerly lived at Newport and in Corning, Ark., and made inquiries 
there about his son. He also made inquiries at Little Rock, Ark. and from 
relatives who resided in other parts of Arkansas and in other states, but was 
unable to learn anything about his son. He completely disappeared from all 
his associates; and, although diligent inquiry was made by his father, nothing 
was heard about him. The district manager of the insurance company for which 
John N. Fry worked went to between forty and fifty towns in the state of Ar- 
kansas in the course of his work, and during all his travels made diligent in- 
quiry about John N. Fry and was unable to learn anything concerning him. John 
N. Fry was on good terms with his wife and had no apparent cause for leaving 
her. Something over a year after his disappearance, she secured a divorce from 
him on the ground of desertion. John N. Fry had put up a cash bond with the 
insurance company for which he worked, but owed them a small amount on col- 
lections which he had failed to turn in at the time of his disappearance. The 
unpaid balance amounted to about $40, and this was paid to the insurance company 
by his father. His father kept up his payments on his insurance policies upon 
the assurance of an agent of the company that as beneficiary he would be paid 
the amount of the policy at the end of seven years. At the end of the five-year 
period from the time of the disappearance of his son, Charles L. Fry entered into 
negotiations with the company looking to the payment of the amounts of the 
policies. He overpaid premiums to the company in the sum of $50. 

The case was tried by the court sitting as a jury, which found in favor of 
the plaintiffs, and judgment was rendered accordingly. To reverse that judg- 
ment, the insurance company has prosecuted this appeal. 

Moore, Gray & Burrow, of Little Rock, for appellant. 

Robert Bailey, of Russellville, for appellees. 

Hart, C. J. (after stating the facts). 

[1] The common-law rule was that after the lapse of seven years without 
intelligence concerning a person, the presumption of life ceased, and the burden 
of proof devolved upon the other party to show that he was alive. First Green- 
leaf on Evidence (15th Ed.) vol. 1, § 41; and case note to L. R. A. 1915B, page 
729. In this connection it may be stated that the presumption relates to the fact 
of death and not to the time of death. Davie v. Briggs, 97 U. S. 628, 24 L. 
Ed. 1086. 

Our statute on the subject is contained in section 4111 of Crawford & Moses’ 
Digest, which is as follows: “Any person absenting himself beyond the limits of 
this State for five years successively shall be presumed to be dead, in any case 
in which his death may come in question, unless proof be made that he was alive 
within that time.” 

In Wilks v. Mutual Aid Union, 135 Ark. 112, 204 S. W. 599, this section of 
our statute was construed to mean that any person, a resident of this state, and 
who absents himself from his home or residence beyond the limits of the state 
for five successive years, and who has not been heard from by near relatives, 
friends, or neighbors, who would naturally make injury concerning his where- 
abouts and who would most likely receive communication from him and be in 
a position to know whether or not he was living, will be presumed to be dead 
unless there is proof to the contrary. 

The same construction was recognized in Burnett v. Modern Woodmen of 
America (Ark.) 38 S. W. (2d) 24; but recovery was denied in that case because 
it was not shown that the insured had a residence in this state; and the statute, 
therefore, did not apply. 

[2-4] On the part of the appellant insurance company, it is insisted that the 
judgment must be reversed in this case because there is no showing made by 
appellees that the insured ever left the state of Arkansas. It will be observed 
that the case was tried by the court sitting as a jury, and that the court found 
the issues in favor of the plaintiffs. The evidence shows that the insured left 
his home at Russellville, Ark., to go to Morrilton, Ark., for the purpose of col- 
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lecting and soliciting insurance. He expected to return home within a day or 
two and has remained away since that time, which was during the latter part 
of June, 1923. No intelligence has been received from him; and although diligent 
search and inquiry was made by his father, his whereabouts have never been 
ascertained. His father inquired from friends and relatives in other portions oi 
the state where they had lived and was informed that nothing had been heard 
from or of him. The district manager of the insurance company for which he 
worked, visited forty or fifty towns in the usual course of business and in each 
of them made inquiry about the whereabouts of John N. Fry. So far as can be 
ascertained from the record, there was no occasion for him to leave his wife to 
whom he had been recently married. He was not in debt, and no cause of his 
disappearance was shown. In finding that he had gone beyond the limits of the 
state and disappeared for the period of five successive years, the court might 
properly take into consideration all the facts just recited as well as facts of 
which the court might take judicial notice, such as the size and population of the 
state of Arkansas, the number and population of the various towns, and other 
matters which might make it more or less difficult to conceal one’s identity in 
the state. The proof of absence from the state, like the fact of death, may rest 
upon circumstantial evidence. Neither death nor the fact of absence beyond the 
limits of the state can be inferred from the mere fact of disappearance; but 
when all the facts and circumstances connected therewith as recited above are 
considered, we think the court was warranted in finding that the insured had 
absented himself beyond the limits of the state for five successive years and that 
this brought a presumption of death under the statute. Kennedy v. Modern 
Woodmen of America, 243 Ill. 560, 90 N. E. 108, 28 L. R. A. (N. S.) 181; and 
Fidelity Mutual Life Ass’n v. Mettler, 185 U. S. 308, 22 S. Ct. 662, 46 L. Ed. 
922. See, also, Bacon on Life & Accident Insurance, p. 1594, § 648, and Cooley’s 
Briefs on Insurance (2d Ed.) vol. 6, pp. 5167, 5168. 

[5] It is next contended that the court erred in allowing the plaintiffs to join 
in one action the suit on the two different policies. It is pointed out that while 
Charles L. Fry and John N. Fry are named as the beneficiaries in the $1,000 
policy and may be entitled to recover on. that policy, the $125 policy is payable to 
the estate of the insured, John N. Fry, and that they have no right to recover 
on it. Under our statute relating to the law of administration, where a person 
dies leaving only adult heirs and no creditors, they may take possession of the 
decedent’s estate without administration. Crawford & Moses’ Digest, § 1. Our 
statute also favors the bringing of suits by parties in interest. The undisputed 
proof shows that John N. Fry’s wife secured a divorce from him after he had 
disappeared for something over a year and that she has no interest whatever in 
his estate. His parents, Charles L. Fry and Jennie B. Fry, were entitled to his 
estate, and, there being no creditors, were entitled to maintain this action. Metro- 
politan Life Ins. Co. v. Fitzgerald, 137 Ark. 366, 209 S. W. 77. 

The court was also warranted in finding that the plaintiff Charles L. Fry 
overpaid the premiums on said policies in the amount of $50, and that plaintiffs 
were entitled to recover that sum. 


_ We find no prejudicial error in the record, and the judgment will there- 
fore be affirmed. 


CRAIG et al. v. GOLDEN RULE LIFE INS. CO. No. 68. 
Supreme Court of Arkansas. June 29, 1931. 
Rehearing Denied Sept. 28, 1931. 
41 Southwestern Reporter (2d) 769. 

1. INSURANCE. 

Construction of parties is entitled to great weight in correct interpretation 
of life policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

Unambiguous life policy must be enforced according to its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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3. INSURANCE. 

Beneficiaries in life policy must stand in shoes of insured, and will be 
bound by terms of policy issued. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 
4. INSURANCE. 

Where policy provided that lst of month was due date of monthly premiums 
on life policy aliowing twenty days’ grace, policy delivered on October 10, 1929, 
held forfeited for nonpayment of June premium at time of insured’s death on 
June 29, 1930. 

Insured recognized the lst of the month as the due date of the pre- 
miums by making application on January 23, 1930, after having failed 
to pay the January premium until after the 20th, for reinstatement. 
(For other cases, see Insurance, Dec. Dig. § 186[2].) 


Appeal from Circuit Court, Pulaski County; R. M. Mann, Judge. 

Action by Ruby A. Craig and others against the Golden Rule Life Insurance 
Company. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

This suit was brought on a policy of life insurance issued to Hubert Lee 
Craig on October 9, 1929. The insuring clause reads: 

“This insurance is granted in consideration of the applicatioon therefor, a copy 
of which is attached hereto and made a part of this contract and the payment of 
85cts on or before the first day of each month during the current calendar year 
and monthly in advance thereafter on the Cash Savings Step Rate Plan in accord- 
ance with the premium schedule on the back of this policy, increasing annually on 
January Ist, with the age of the insured.” 

The cash saving step rate plan on the back of the policy provided monthly 
premiums of 85 cents at the age of 31, 87 cents at the age of 32, 89 cents at the age 
of 33, and increasing 2 cents per month each year until the insured reached the age 
of 60. 

The application is dated September 28, 1929, shows cash paid 75 cents on Oc- 
tober 2, 1929, approved by medical director on October 8, 1929. The application 
states: “Next premium due November 1, 1929.” 

November, 1929, premium was paid on November 20, 1929, December premium 
was paid on December 19, 1929. Premium due on January 1, 1930, was not paid 
within the 20 days’ grace allowed under the terms of the policy, and on January 
23, 1930, the insured made application for reinstatement, paid the back premiums, 
and the policy was reinstated February 3, 1930. Monthly premiums of 87 cents 
were paid for February, March, April, and May, 1930. Notice was sent the in- 
sured that the premium of 87 cents for June would be due June 1, 1930, and must 
be paid prior to June 20, 1930, or the policy would lapse. On June 15, 1930, a sec- 
ond notice was sent, and on June 23d notice was sent the insured, Hubert Lee 
Craig, that the premium had not been paid and that the policy had lapsed, and ap- 
plication for reinsurance was sent him. 

Appellants contend that October 10th, the date the policy was delivered and 
received by the insured, fixed the 10th day of each succeeding month as the due 
date of the monthly premiums, and, the insured being allowed 20 days of grace, 
the policy was still in force on June 29, 1930, when the insured was killed. 

It is also stipulated to be the custom and practice of the insurance company 
to provide for payment of all monthly premiums on the Ist day of each calendar 
month, on a policy issued prior to the 15th day of each month the second monthly 
premium is due and payable on the Ist day of the month following and, on a pol- 
icy issued after the 15th day of the month, the second monthly premium is due on 
the Ist day of the second month following. 

This appeal is prosecuted by appellants from the judgment in favor of the 
insurance company. 

J. A. Watkins, of Little Rock, for appellants. 

Verne McMillen, of Little Rock, for appellee. 

Kirsy, J. (after stating the facts). 

It is insisted for appellants that, October 10th being the day the policy was de- 
livered and received by the insured, it thereafter fixed the 10th day of each suc- 
ceeding month as the due date of the premium thereon, and, the insured being en- 
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titled to 20 days’ grace on the payment of premiums, the policy was in force on 
June 20, 1930, when the insured was killed. 

The meaning of the contract is clear and unambiguous, and its terms were 
well understood and recognized by the insured and the insurer. The application 
made on September 28, 1929, recited that the second premium would be due on No- 
vember 1, 1929; the policy was dated October 9, 1929, the day it was mailed to the 
insured, and recited that it was granted in consideration of the application and 
the payment of 85 cents on or before the Ist day of October, 1929, and a like pay- 
ment on or before the first of each month during the calendar year and monthly 
payments in advance thereafter, increasing annually on January Ist of each year 
in accordance with the cash savings step rate plan. 

_ The policy was mailed to the insured on October 9, 1929, received by him on 
October 10, 1929, and kept in his possession, apparently, during the entire period, 
until his death. 

__ There is no contention that he was not thoroughly familiar and conversant 
with the terms thereof, and it is specifically agreed that the premiums were due 
on the Ist day of each calendar month when he made application for reinstatement 
on January 23, 1930. 

[1] The parties both evidently interpreted and construed the contract when 

the application for reinstatement was made, and their construction is entitled to 
great weight in the correct interpretation of it. 
_ In National Equity Life Ins. Co. v. Bourland, 179 Ark. 398, 16 S.W.(2d) 6, 
7, where the insured recognized the correctness of the quarterly premium due, of 
which he was notified frequently by his insurer, his failure to pay a quarterly pre- 
mium, when due, was held to forfeit his policy; the court saying: 

“It is a well-established principle of law that, in the interpretation or con- 
struction of contracts, the construction the parties themselves have placed on the 
contract is entitled to great weight, and will generally be adopted by the courts in 
giving effect to its provisions. This is especially true in case of ambiguity in the 
written contract. Two of our recent cases to this effect are Temple Cotton Oil 
Co. v. Southern Cotton Oil Co., 176 Ark. 601, 3 S.W.(2d) 673, and Webster v. 
Telle, 176 Ark. 1149, 6 S.W.(2d) 28.” 

In the instant case the insured recognized the correctness of the date for pay- 
ment of the monthly premiums, and specifically agreed that the Ist day of each 
month was the due date thereof. He was notified each month that the premium 
would be due on the Ist day of the month, and paid it prior to the 20th day of 
each month, while the policy remained in force with the exception of the month 
of January. He did not pay the January premium until after the 20th, and on 
the 23d made application for reinstatement, recognizing the first of the month as 
the due date and the necessity for reinstatement of his insurance because of his 
failure to pay by the 20th and thereby prevent the lapse of the policy. After his 
reinstatement, he recognized the lst day of the month as the due date and paid 
the premiums accordingly. He was notified of the date of the premium becoming 
due, the premium for the nonpayment of which the policy lapsed. He had a 
second notice of that date, and afterwards was notified that his policy had lapsed 
because of the failure to pay the premium on the due date, and he made no 
objection or claim that there was any mistake about the date for the payment 
of the premium or contention that the poiicy did not lapse because of the failure 
to pay then or within the period of grace allowed therefor. 


[2-4] The parties made their own contract, which is free from ambiguity, and 
necessarily must be enforced according to its terms. The beneficiaries must stand 
in the shoes of the insured, and will be bound by the terms of the policy issued; 
and the insured accepted and retained, without objection, the policy until it was 
forfeited for nonpayment of premiums upon the date fixed by its terms. Methvin 
v. Fidelity Mutual Life Association, 129 Cal. 251, 61 P. 1112; Wilkinson v. Com- 
monwealth Life Ins. Co., 176 Ky. 833, 197 S. W. 557, 6 A. L. R. 769. See also, 
Tibbits v. Mutual Benefit Life Ins. Co., 159 Ind. 671, 65 N. E. 1033; Jewett v. 
Northwestern Nat. Life Ins. Co., 149 Mich. 79, 112 N. W. 734; Wilkie v. New 
York Mutual Life Ins. Co., 146 N. C. 520, 60 S. E. 427; Tigg v. Register Life & 
Annuity Ins. Co., 152 Iowa, 720, 133 N. W. 322; Rose v. Mutual Life Ins. Co., 
240 Ill. 45, 88 N. E. 204. 

We find no error in the record, and the judgment is affirmed. 
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BARRETT et al. v. BARRETT. No. 8045. 
Supreme Court of Georgia. Sept. 17, 1931. 
; 160 Southeastern Reporter 399. 
1. INSURANCE. 
Insured’s written request and agreement for change of beneficiary executed 
on forms and transmitted to company effected change of beneficiary; insured’s 
failure strictly to comply with policies by sending in policies themselves with 
application for change of beneficiary held excusable in view of insured’s illness. 
Syllabus by the Court. 
Under the allegations in the petition, the insured did substantially 
all that was required of him under the terms of his policies of insurance 
to effect the change of beneficiary and to assign the beneficial interest in 
the proceeds of the policies, as shown by his written requests and agree 
ments executed on the forms prepared by the insurance company and 
transmitted to them. His failure to comply strictly, and to the letter, 
with the written requirements as to a change of beneficiary were suf- 
ficiently explained and excused. Under the facts pleaded, substantial com- 
pliance was sufficient; and under this ruling, the court did not err in 
overruling the general demurrer to the intervention of the defendant in 
error. 
(For other cases, see Insurance, Dec. Dig. § 587.) 


Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Interpleader suit by the Missouri State Life Insurance Company against Sadie 
C. Barrett, Bertha M. Barrett, and others. There was a decree for the defendant 
last named, and the first-named defendant and others bring error. 

Affirmed. 

In this case the Missouri State Life Insurance Company filed in the superior 
court of Richmond county its equitable petition for interpleader against Sadie C. 
Barrett as guardian, and others, plaintiffs in error, and against Bertha M. Barrett, 
defendant in error. The company’s petition admitted indebtedness on two insur- 
ance policies, but alleged that conflicting claims had been presented for the pro- 
ceeds of the two policies. On April 29, 1930, Judge Franklin granted an order or 
decree of interpleader providing substantially as follows: That the Missouri State 
Life Insurance Company at all times has been ready and willing to pay the 
proceeds of the policies to whomsoever is entitled to receive the same, but con- 
flicting claims have been filed, and the company is in doubt as to whom it should 
make payments; that the company is not in collusion with either party, but stands 
ready to pay the funds into court or according to the direction of the court; 
that the prayers of the petition are granted, and the adverse claimants must 
interplead, making their respective claims to the funds in controversy; that 
whenever the funds in controversy have been paid to the party or parties en- 
titled thereto under final judgment, the insurance company shall be discharged 
from further liability, and the policies shall be canceled and surrendered; that 
injunction against any proceedings by either party, except by interpleader, is 
made permanent; and that “judgment will hereafter be rendered in favor of that 
claimant who according to the facts above developed herein shall be entitled to 
prevail by the laws of this State.” 

Pursuant to the decree of interpleader, Mrs. Bertha M. Barrett has filed 
her petition alleging in detail the facts upon which she relied to establish her 
claim as the equitable beneficiary and assignee of the policies in question. To 
this petition Mrs. Sadie C. Barrett as guardian filed general and special de- 
murrers. , 

The petition of Mrs. Bertha M. Barrett is substantially as follows: That 
she is the widow of Thomas Barrett, and is the mother of Frank H. Barrett, 
who died in Augusta on April 2, 1929; that in 1923, at the request of Frank H. 
Barrett, petitioner became guarantor on a note for $50,000, given by Barrett & 
Company to the Bank of Charleston, indorsed by her son Frank H. Barrett, 
president of the company, and said note was secured by petitioner’s individual 
collateral to the extent of $70,000; that Barrett & Company was adjudicated 
bankrupt, and the note was not paid by the company as maker, or by its presi- 
dent, Frank H. Barrett, as indorser, but was paid in full out of the proceeds of 
the collateral of the petitioner, Bertha M. Barrett, who is now the holder and 





30 The Insurance Law Journal, Vol. 78 [Jan., 1932 


the owner of the note. The two policies of insurance in the Missouri State Life 
Insurance Company, for $60,000, were taken out by the insured, Frank H. Bar- 
rett, on his own life, and he paid all of the premiums thereon, and reserved the 
right, from time to time during the continuance of the policies, to ‘change the 
beneficiary thereunder. The precise method of changing the beneficiary was set 
forth in the policies as follows: “The insured may at any time, and from time to 
time, during the continuance of this policy, with the consent of the company, 
subject to any assignment of this policy, change the beneficiary or beneficiaries 
hereunder, by filing at the home office a written request on the company’s form 
therefor, accompanied by the policy; such change to take effect only upon the 
endorsement of the same on the policy by the company; whereupon all rights 
of the former beneficiary or beneficiaries shall cease. If any beneficiary shall die 
before the insured, the interest of such beneficiary shall vest in the insured, 
unless otherwise stipulated herein.” The $40,000 policy originally named Anne C. 
Barrett and William K. Barrett, children of the insured, as beneficiaries, and 
this designation remained effective until the insured determined to make a change 
so that the income should be paid to his mother, Bertha M. Barrett, for life, 
and so that after her death the principal should be payable to said children in 
monthly installments on the company’s deferred-settlement plan. The beneficiaries 
originally designated in the $20,000 policy were the executors of the insured, 
but subsequently the children of the insured were named as_ beneficiaries, at 
which time the original policy was lost, and a duplicate was issued by the com- 
pany and this designation remained effective until the insured determined to 
make the income from $10,000 of the face amount of the policy payable to his 
mother for life, and after her death to make the principal sum payable to the 
children of the insured on the deferred-settlement plan. Thus the change of 
beneficiary related to a total of $50,000 of the two policies, but as to the remain- 
ing $10,000 the beneficiary remained unchanged, and the said sum of $10,000 has 


been paid over to Sadie C. Barrett, as guardian for Anne C. Barrett and William 
K. Barrett. 


The petition further alleges that Frank H. Barrett, then residing in New 
York, made a visit home in November, 1928, and upon returning to Augusta found 
his father in his last illness, and the resources of his father and mother depleted 
by expenses of illness and their losses in Barrett & Company ; and he determined 
to repay his obligation to his mother and make a provision for her support 
during her lifetime. He approached his friend and adviser, James M. Hull, Jr., 
and requested him to effect the necessary changes in his life insurance policies, 
so that the income from $50,000 might be payable to his mother for her lifetime, 
and that the entire principal sum should be paid to his children after her death, 
on the company’s deferred-settlement plan in monthly installments; that the 
company prepared the formal requests for change of beneficiary accordingly on 
its printed forms used for that purpose, together with form of affidavit which 
the insured was required to sign, and forwarded these documents through its 
general agent, H. C. Lorick, to Mr. Hull for transmission to Frank H. Barrett, 
who executed the affidavits and signed the formal requests and returned them 
to the company through the same channels in which they were received. In 
answer to Mr. Hull’s request for the policies themselves, the insured replied 
by letter to Mr. Hull, on December 31, 1928: “I am still in bed and can not get 
into my box for the two policies reassigned to mother until I can get down town.’ 
Frank H. Barrett did not recover from his illness, but returned to Augusta in 
January, 1929, and, being estranged and living separate and apart from his wife, 
Sadie C. Barrett, occupied rooms near, and later within, the apartment occupied 
by kis father and mother. In February, 1929, the company, through its agent. 
H. C. Lorick, asked for the en and was advised of Mr. Frank H. Barrett’s 
illness; whereupon the agent, Lorick, reported to his company: “It will be im- 
possible to get these policies until Mr. Barrett returns to New York; and we 
can not say when that will be, but shall get them to you as soon as ‘possible.” 
At the time the inquiry was made the insured was advised by James M. Hull, 
Jr., who was known to be division counsel for the Missouri State Life Insur- 
ance Company, that the stipulation for indorsing the changes on the. policies 
themselves was primarily for the protection of the company, and could and probably 
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would be waived by the company in view of the illness of the insured and the 
inaccessability of the policies at that time. 

The petition further alleges that the insurance company received, without 
objection, the explanations offered, acquiesced in the situation, and made no further 
request that the policies be forwarded, so that the formal act of indorsing the 
changes might be performed; that Frank H. Barrett believed that he had ac- 
complished his purpose and intention of transferring the beneficial interest and 
income to his mother for her lifetime, and in view of his illness did nothing 
further about the matter, and continued in the belief that he had effectually as- 
signed the beneficial interest in said policies during the remainder of his illness, 
which grew worse all the time until his death on April 2, 1929; that the in- 
sured had previously made provisions by deed, by will, and insurance policies, 
whereby his wife, Sadie C. Barrett, received money and property aggregating 
more than $100,000, notwithstanding the fact that the insured and his wife were 
living in a state of separation, and that the insured made provision for his 
children, Anne C. Barrett and William K. Barrett, by insurance policies, under 
which they have received approximately $65,000, in addition to the proceeds of 
policies agregating $50,000, of which they will receive the full amount after the 
death of Mrs. Bertha M. Barrett, the mother of the insured; that the insured 
did substantially all that was required of him, under the strict terms of his 
policies, to effect the change of beneficiary and to assign the beneficial interest 
in the proceeds of the policies, as specified in his written requests and agree- 
ments executed on the forms prepared by the insurance company and trans- 
mitted to it; that the insured did all that he was able to do under the circum- 
stances to effect such change and transfer, omitting to forward the policies them- 
selves for the ministerial act of the company of indorsing the change thereon; and 
that the insurance company has at no time insisted upon strict compliance- with 
policy provisions for change of beneficiary, and does not now insist upon strict 
compliance with such provisions, and has also in law waived strict compliance 
by filing its petition for interpleader; and finally that in equity the change of 
beneficiary has been effected in favor of Mrs. Bertha M. Barrett as to the in- 
come on $50,000 for her lifetime, and the beneficial interests in said policies have 
been equitably assigned to her under the facts and circumstances alleged in the 
petition. 

General and special demurrers were filed by Sadie C. Barrett as guardian, 
and they were overruled. 

W. Inman Curry, of Augusta, for. plaintiffs in error. 


Lee, Congdon & Fulcher and Hammond & Kennedy, all of Augusta, for de- 
fendant in error. 


Breck, P. J. (after stating the foregoing facts). 

[1] 1. The court did not err in overruling the demurrer to the petition or 
response of’ Mrs. Bertha M. Barrett. It is true that what was done by the in- 
sured in this case did not literally comply with the provisions in the policy for 
effecting a change of beneficiary: “The insured may, at any time, and from 
time to time, during the continuance of this policy, with the consent of the com- 
pany, subject to any assignment of this policy, change the beneficiary or bene- 
ficiaries hereunder, by filing at the home office a written request on the com- 
pany’s form therefor, accompanied by the policy, such change to take effect only 
upon the endorsement of the same on the policy by the company; whereupon all 
rights of the former beneficiary shall cease. If any beneficiary shall die before the 
insured, the interest of such beneficiary shall vest in the insured, unless other- 
wise stipulated herein.” But substantial compliance with the provision and stipula- 
tion in the policy is sufficient under the facts of this case, for the facts are 
such as to require the application of equitable principles. 


In the able brief of counsel for plaintiff in error are quoted from a large 
number of decisions legal principles which, at first sight, are applicable to the 
questions here involved. For instance: “Any right to change the beneficiary is 
one of contract, and it can be accomplished only in the manner pointed out in 
the policy.” Roberts v. Northwestern National Life Ins. Co., 143 Ga. 780, 85 
S. E. 1043, 1044. The naming of a beneficiary in an insurance policy is an integral 
part of the contract, and can not be changed without a compliance with the 
stipulations in the policy. And it was further said in the same case that there is 
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no suggestion that the insurance company ever consented to any change in the 
terms of the contract made with the insured. In Thomas v. Met. Life Ins. Co., 
144 Ga. 367, 87 S. E. 303, it was held: “A petition in a suit on the policy by an 
alleged transferee for value, which failed to show assent to the transfer by in- 
dorsement on the policy signed by the secretary, or which, though alleging that 
the insured had signed a notice to the company of a substitution of the name 
of the alleged transferee for that of the beneficiary, failed to allege that such 
notice was presented to the company for indorsement before the death of the 
insured, was subject to general demurrer.” And numerous decisions laying down 
the same rule are cited and quoted from the brief of counsel. But in the present 
case there are other principles that are applicable, principles of an equitable nature. 
When we consider that the insured in the policies in question here made a 
formal request for a change of beneficiary in the two policies, on the company’s 
printed forms for that purpose, and executed the form of affidavit which the 
insured was required to sign, and forwarded these documents through the in- 
surer’s agent, and these were received by the insurance company, and when good 
excuse was shown for not forwarding the policies, the allegation of all these 
facts in the petition or response of Mrs. Bertha Barrett shows substantial com- 
pliance with the requireme:ts of the provision for a change of beneficiary. In 
Nally v. Nally, 74 Ga. 669, 58 Am. Rep. 458, a man holding a policy of life 
insurance, with right reserved to change the beneficiary, delivered the policy, 
premiums paid, to his sister. Subsequently he married, having agreed with his 
wife as an inducement that she should be named beneficiary. After marriage, the 
wife paid the next premium and notified the company’s agent to change the 
beneficiary, but the sister holding the policy refused to surrender it. The policy 
contained this condition: “This policy is issued and accepted upon the express 
condition that the insured may, with the consent of the company, at any time 
assign it, or, before assignment, change the beneficiaries therein, or make any 
other change.” On an interpleader filed by the company, it was held that the 
assured had effected the change, notwithstanding the fact that the provisions in 
the policy were not followed. The court said: “There is no condition in this 
policy requiring the consent of the beneficiary named therein to a change of any 
of its terms or of the parties entitled to claim under it, whether such change 
was to be effected either by parol or by a written instrument; this was a matter 
entirely between the assured and the company, and if it chose to dispense with 
any of the modes to effect this purpose, this concerned no third party. The 
company does not insist upon a rigid compliance with the forms prescribed in the 
policy; and even if it had capriciously withheld its consent to the alteration which 
the assured desired to have made, and for which he received a valuable con- 
sideration, it is hardly to be questioned that it would be compelled, at the suit 
of the wife, to perform this contract specifically.” 


In Farmers’ State Bank v. Kelly, 155 Ga. 733, 118 S. E. 197, it was said: 
“Where the insurer consents to such assignment, during the life of the insured, 
the assignment is not rendered invalid because the company does not attach to 
the policy its formal written memorandum of consent until after the death of 
the insured. Neither the assignor nor the beneficiary can take advantage of the 
failure of the insurer to consent to such assignment, and of its neglect to at- 
tach such memorandum of its consent to the policy during the life of the in- 
sured.” In Arrington v. Grand Lodge, 21 F.(2d) 914, 916, it was held by the 
United States Circuit Court of Appeals that the liimtation in the policy as to 
the change of beneficiary “was a matter entirely between the insurer and the 
insured, and was for the benefit of the insurer alone. If the insurer chose to 
Waive or not insist on an objection to the sufficiency of the act of the insured 
manifesting his intention to change the beneficiary, based on a noncompliance 
with a requirement prescribed for its sole benefit, an objection on that ground 
was not available in favor of the original beneficiary. No one other than the 
insurer had the right to question the sufficiency of the above set out instrument 
to effect a change of beneficiary, on the ground of noncompliance with the pro- 
vision as to the method of effecting such change. Subject only to the right 
of the insurer to insist on compliance with the provision of its constitution as 
to the manner of effecting such change, such change could be effected by parol 
or by a written instrument manifesting the insured’s intention to change the 
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beneficiary.” Citing Nally v. Nally, supra. See also the case of Brown v. Dennis, 
136 Ga. 300, 71 S. E. 421. In Smith v. Locomotive Engineers’ Mut. Life & 
Accident Ins. Ass’n, 138 Ga. 717, 76 S. E. 44, this court stated the rule requiring 
conformity to regulations governing a change of beneficiary, and recognized the 
principle that the provisions of the policy must be followed; but in that case 
it was said: “If, however, the insured has done substantially all that is required 
of him, or all that he is able to do, to effect a change of beneficiary, and all 
that remains to be done is ministerial action of the association, the change will 
take effect, though the details were not completed before the death of the. in- 
sured.” Cases in which it has been held that the desired change of beneficiary 
must be communicated to the company, or it amounts to an unexecuted or un- 
communicated intention, are not applicable here; for the essential facts are dif- 
ferent from the case now under consideration, where the formal request for a 
change of beneficiary was executed by the insured on forms prepared and sub- 
mitted by the company, and regularly delivered to the agent of the company, 
and by him forwarded to the home office, where the written request for a change 
now remains. An equitable principle applicable in this case is contained in the 
maxim that equity regards as done that which ought to be done: and in 37 
C. J. 585, we find the principle stated: “On the principle that equity regards as 
done that which ought to be done, the courts will give effect to the intention 
of the insured by holding that the change of beneficiary has been accomplished 
where he has done all that he could to comply with the provisions of the policy, 
as where he sent a proper written notice or request to the home office of the 
company but was unable to send the policy by reason’ of circumstances beyond 
his control, as where it has been lost, or was in the possession of another person 
who refused to surrender it, or was otherwise inaccessible.” 

Counsel for plaintiff in error urges the principle laid down in the case of 
Freund v. Freund, 218 Ill. 189, 75 N. E. 925, 930, 109 Am. St. Rep. 283. A 
portion of that decision is as follows: “In the case at bar the company, under 
the statute, was required to give its consent to the change, and under the con- 
tract the company could only indicate its consent to such change by an indorse- 
ment in writing upon the policy at the home office. Certainly the statute meant 
something, when it stated that the right of the assured to change the beneficiary 
was dependent upon the consent of the company. The giving of consent is not 
a mere ministerial act, because it involves the exercise of judgment.” But sub- 
stantial compliance with the provisions of the policy seems to be that which is . 
recognized in this state as well as in other states. See McDonald v. McDonald, 
212 Ala. 137, 102 So. 38, 41, 36 A. L. R. 761, where the court said: “The in- 
sured gave the company notice in writing that he desired to have the name of 
the beneficiary changed, and requested that such change be made. Thereupon, if 
not immediately and absolutely, after the lapse of a reasonable time, with no 
reason forthcoming why insured’s nominee should not be substituted in the policy, 
insured was entitled to such substitution, and a court of equity, if the insured 
desired to have the policy changed for future security, would have made a decree 
accordingly. But the change in the instrument, though suggested by prudence, 
was not necessary to the rights which insured desired to secure for his nominees, 
appellants.” The Alabama court referred to Freund v. Freund, supra, as a lead- 
ing case supporting an opposite conclusion, and said: “The judgment in that 
case seems to have been governed in large part by a statute of the state of New 
York, as some of the cases have pointed out. But, however that may be, by the 


weight of authority and what appears to us to be the better reason, we are led 
to the conclusion stated above.” 


In Hoskins v. Hoskins, 231 Ky. 5, 20 S. W.(2d) 1029, 1031, the Court of 
Appeals of Kentucky rendered a decision involving a change of beneficiary under 
a policy of insurance. The policy provision was that: “The insured may while 
this policy is in force designate a new beneficiary, reserving the right of revoca- 
tion, by filing written notice thereof at the home office of the company, accom- 
panied by this policy for endorsement. Such change shall take effect on the en- 
dorsement of the same on this policy by the company, and not before.” The 
policy in that case was not sent with the request for a change of beneficiary, 
for good reasons shown. The assured had done everything, however, required 
of him except send the policy to the company. The court said: “In this common- 
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wealth the rule seems to be: Where the assured has done substantially all the 
contract required of him to effect a change of beneficiary, and all that remains 
to be done are the ministerial acts of the officers of the insurer, the change will 
take effect, though the formal details were not completed before the death of the 
insured.” Referring to the case of Freund v. Freund, supra, the Kentucky court 
said that it “is a case that is frequently cited, and in 37 C. J. 586, it is noted 
as a leading case, and it may be a leading case in states adhering to the strict 
compliance rule, but that rule is not followed in this state, and, moreover, this 
Freund Case is rested on a statute of the state of New York. * * * So the 
Freund Case is not applicable to the question we have before us, which arises 
under a contract only with no statutory regulations involved; therefore we shall 
take no further notice of the Freund Case.” Other cases from other states laying 
down this rule might be quoted from; but we will not multiply instances. In 
Baldwin v. Wheat, 170 Ga. 449, 153 S. E. 194, 197, this court, through Justice 
Hines, said: “Regulations of the association which provide the method for the 
change of the beneficiary must be complied with by the insured, to effect such 
change, and failure to comply with such regulations, will make the attempt by 
the insured to change the beneficiary ineffectual. However, such regulations are 
made solely for the benefit and protection of the association, and where the as- 
sociation pays the fund into court, under an agreement that one of the claim- 
ants must file an equitable proceeding against the other to determine their rights 
thereto, the court may award the fund on equitable principles, and without regard 
to the technical defenses open to the association under regulations made by it 
for the change of such beneficiary. Between the adverse claimants such regula- 
tions, in a court of equity, have no effect except to aid and ascertain the inten- 
tion of the insured.” In Dell v. Varnedoe, 148 Ga. 91, 95 S. E. 977, 979, it was 
said: “The authorities are not in harmony upon the point whether such an as- 
sociation by paying the money into court waives its right to object to the 
designated beneficiary as ineligible to claim as such, but this court appears to 
have adopted the rule that the payment of the fund into court with the state- 
ment that the company stands indifferently between the parties is as waiver of all 
defenses open to it under regulations made solely for its benefit. In such a 
case, it is said that the equities of the contestants will be compared. Mitchell v. 
Langley, 143 Ga. 827, 832, 833, 85 S. E. 1050, L. R. A. 1916C, 1134, Ann. Cas. 
1917A, 469; Royal Arcanum vy. Riley, 143 Ga. 75, 84 S. E. 428. There are cases 
in other jurisdictions holding to the contrary, but in the well-considered opinion 
in Nally v. Nally, 74 Ga. 669. 58 Am. Rep. 458, by Hall, J., based upon principle 
rather than upon precedent, where the association stood indifferently between the 
parties, as in this case, this court applied the doctrine of equitable relief as be- 
tween claimants to the fund, considering that as done by the insured member 
which ought to be done.” 

In view of these decisions, we think that the equitable principles referred to 
in them can be applied in this case, and that the rule of substantial compliance 
should be applied, especially in view of the allegations in the petition which show 
that Mrs. Bertha Barrett cannot be treated as a mere volunteer. There was a 
good consideration inducing the insured to make this change. Besides this, there 
are pleaded good reasons why the policy was not forwarded to the company for 
its indorsement thereon of the change of beneficiary. It was explained on behalf 
of the insured that the policy was in a safety deposit box in New York; the in- 
sured was sick there and could not get the policy out of the box. It is true that 
he became strong enough to come to his home in Augusta, but that does not 
show that he had recovered sufficiently to attend to the business of getting the 
policy out of the deposit box. And we are satisfied that the court did not err 
in overruling the general demurrer. 

[2] 2. While the special demurrer points out certain allegations of irrelevant 
facts in the response of Mrs. Bertha Barrett, these were not of such materiality 
as to cause a reversal of the judgment of the court below, though certain of 
the allegations should have been stricken. 

Judgment affirmed. 

All the Justices concur. 
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CASSIDY v. LIFE INS. CO. OF VIRGINIA. No. 21172. 
Court of Appeals of Georgia, Division No. 2. Aug. 27, 1931. 
Rehearing Denied Sept. 16, 1931. 
160 Southeastern Reporter 549. 
1, INSURANCE. 

Policy clause permitting payment to insured’s spouse, relatives, or person 
paying funeral expenses, does not give persons designated right to proceeds of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE. 

Widow of insured’s son could not recover on life policy, notwithstanding 
claim to be person designated in facility of payment clause. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Error from City Court of Macon; C. H. Hall, Judge. 

Action by C. M. Cassidy against the Life Insurance Company of Virginia. 
Judgment for defendant, and plaintiff brings error. 

Affirmed. 

John J. McCreary, of Macon, for plaintiff in error. 

Jones, Jones, Johnston & Russell, of Macon, for defendant in error. 

STEPHENS, J. 

[1, 2] A “facility-of-payment” clause in a life insurance policy which pro- 
vides that the insurer “may make any payment provided for in this policy” to 
the husband or wife of the insured or to any one of designated relatives of the 
insured, or to any person who may have paid the burial expenses of the in- 
sured, does not constitute any of the persons designated as a beneficiary under 
the policy, and does not confer upon any one of such persons any vested right, 
title, or interest, upon the death of the insured, to the proceeds of the policy. 
This clause of the policy is “merely an appointment, by the parties to the con- 
tract, of a person who may collect the amount due under the policy for the bene- 
fit of the person ultimately entitled thereto.” Ogletree v. Hutchinson, 126 Ga. 
454, 55 S. E. 179. In a suit against the insurer to recover under the policy 
after the death of the insured, by a person who claimed to be a person desig- 
nated in the facility-of-payment clause, and who was the widow of a son of 
the insured, and who had no right to institute the suit as a beneficiary under 
the policy, the petition failed to set out a cause of action, and was properly dis- 
missed on demurrer. This ruling is distinguishable from that in Pate v. Insur- 
ance Co. of Virginia, 19 Ga. App. 597, 91 S. E. 883. In that case the plaintiff, 
who was the widow of the insured, was heir to the estate of the insured, and 
thereby entitled to the administration of the estate, which was, in the absence 
of any designated beneficiary, the beneficiary under the policy. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


MARESH vy. PEORIA LIFE INS. CO. No. 29517. 
Supreme Court of Kansas. Oct. 10, 1931. 
3 Pacific Reporter (2d) 634. 
1. INSURANCE. : 

Proviso in policy relating to proof of continuance of disability held not to 
prevent recovery for permanent disability, where insurer had denied liability and 
insured proved permanent disability at trial. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Harvey and Sloan, JJ., dissenting. 

On motion to modify original opinion (133 Kan. 191, 299 P. 934), and to grant 
a rehearing. 

Petition for modification and rehearing denied. 

Thomas F. Doran, Clayton E. Kline, Harry W. Colmery, and M. F. Cos- 


grove, all of Topeka, Gilbert H. Firth and C. V. Beck, both of Emporia, and J. 
B. Wolfenbarger, of Peoria, Ill., for appellant. 


Bennett R. Wheeler, S. M. Brewster, John L. Hunt, Virgil V. Scholes, and 
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Margaret McGurnaghan, all of Topeka, and O. T. Atherton and E. H. Rees, 
both of Emporia, for appellee. 

Burcu, J. 

The insurance company moves for modification of the opinion heretofore 
filed in this case, Maresh v. Peoria Life Ins. Co., 133 Kan. 191, 299 P. 934. This 
court is requested to delete various references to the fact of permanent disabil- 
ity, pleaded in the petition, established by the evidence and found by the jury, 
as not within the issues, and particularly to strike out the statement that an 
affirmed judgment is conclusive upon the subject of permanent disability. In 
support of the motion defendant makes the following statements: 

“It [the judgment] involves the question of whether Maresh was totally 
and permanently disabled within the terms of the policy within the period 
from August 5, 1927, to December 5, 1928. * * * 

“All that the court was called upon to decide in this case, under its own 
recognition, and as pleaded by the plaintiff, was that the plaintiff was totally 
and permanently disabled during the period of seventeen months after his in- 
jury. * * * The most that should have been said, or could possibly be said, in 
consonance with the admittedly recognized terms of the policy, was that an 
affirmed judgment is a final determination of the controversy which was, whether 
the plaintiff was permanently and totally disabled between August 5, 1927, and 
December 5, 1928, the dates covered by the judgment. * * * 

“The proof of that condition [permanent total disability] was in issue only 
for the period of August 5, 1927, to December 5, 1928. * * * The ultimate fact in 
this suit was permanent total disability for the seventeen months’ period for 
which the money judgment was rendered.” 

There is no foundation in the record for these statements. They are con- 
trary to the contentions made by defendant in the district court, are contrary 
to the contentions first made by defendant in his court, and the notion of an 
issue of disability limited to a period of months only appears for the first time 
in the petition for modification. 

The petition pleaded the policy. Pertinent provisions are printed in the 
original opinion at page 192 of the cited report. 133 Kan. 192, 299 P. 934. The 
policy provided that, on satisfactory proof of total permanent disability “as 
hereinafter defined,” the company would pay a monthly income for life. The 
first payment was to be made immediately on receipt of proof, and subsequent 
payments were to be made on the first day of each month thereafter, as long 
as the insured should live and be totally and permanently disabled, “as herein- 
after defined.” Total and permanent disability was then defined as disability 
due to accident or disease such as to prevent the insured “then and at all times 
thereafter” from performing any work or conducting any business for com- 
pensation or profit. The definition covered both totality and permanency. Per- 
manently is the antithesis of temporarily, and permanency for all times may not 
be turned into permanency for a period of seventeen mc ‘ths, or for any other 
period less than life. 


Concerning the subject of permanent disability, the petition alleged that by 
accident plaintiff was permanently and totally disabled, and under the terms 
of the policy was entitled to a monthly income from the company; that, after 
plaintiff had ascertained he was permanently totally disabled, he made due proof 
of his total permanent disability; and that, notwithstanding plaintiff was and is 
permanently totally disabled, the company failed to pay plaintiff as a monthly 
income 1 per cent. of the face of the policy. The petition then alleged that, 
under the provisions of the policy in regard to permanent disability, there was 
due plaintiff sums with interest for a list of months covering the period August 
5, 1927, to December 5, 1928. The petition then contained the following: 


“That by reasons of the foregoing facts, there is due from the defendant 
to the plaintiff on account of the monthly indemnity due him under the terms 
of said policy, the sum of seventeen hundred seventy-six and 56/100 dollars 
($1,776.56) with interest from the 10th day of December, 1928, at the rate of six 
per cent. per annum. * * *” 


Defendant’s answer with respect to permanency of disability was a general 
denial. 
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Plaintiff’s proof was, not that he was totally disabled for seventeen months, 
but that he was totally disabled permanently. 

Defendant requested the court to give certain instructions to the jury which 
disclosed defendant’s construction of the policy and conception of the issue con- 
cerning permanency of disability. Three of the requested instructions follow: 

“2. You are instructed that the contract of insurance sued on does not pro- 
vide for the payment of an indemnity for loss of time or wages due to bodily 
injuries or disease, nor for temporary total disability, nor for partial disability, 
whether temporary or permanent, but only provides for the payment of a month- 
ly income in case the insured, due to bodily injuries or disease, shall become 
both totally and permanently disabled, and will be both totally and permanently 
disabled for the remainder of his life. 

“3. You are instructed that the burden of proof in this case is upon the 
plaintiff, and it is incumbent upon him to show by the greater weight of the 
evidence that he is both totally and permanently disabled in accordance with 
the definition of total and permanent disability contained in the policy or con- 
tract of insurance sued on, and if plaintiff fails to show by the greater weight 
of evidence that he is both totally and permanently disabled as definied in the 
policy of insurance sued on, and will be both totally and permanently disabled 
during the remainder of his life, your verdict should be for the defendant. 

“4. You are instructed * * * that the policy only provides for the payment 
of the monthly income in case the plaintiff, due to bodily injuries or disease, 
becomes both totally and permanently disabled so that by reason of such in- 
juries or disease he is prevented from performing any work or conducting any 
business for compensation or profit, and will be so prevented from performing 
any work or conducting any business for compensation or profit so long as he 
— live, and unless you should so find, your verdict should be for the de- 
fendant.” 

In defendant’s original brief, it was contended these instructions were cor- 
rect and should have been given. The district court in fact adopted defendant’s 
interpretation of the term “permanent,” and instructed the jury accordingly. 
Instructions 1 and 5 read as follows. 

“1, The burden of proof in this case is upon the plaintiff to establish to 
your satisfaction by a preponderance of the evidence: * * * 

“That he received injuries. permanently and totally disabling him and such 
as to prevent him then and at all times thereafter from performing any work 
or conducting any business for compensation or profit. 

“If plaintiff shall establish the above to your satisfaction by a preponderance 
of the evidence, then and in such event you should find for the plaintiff. 

“On the contrary, if plaintiff shall fail to establish to your satisfaction by 
a preponderance of the evidence all of the above and foregoing, then, and in 
such event, you should find for defendant and against plaintiff. 

“5 Total disability is any impairment either of body or mind, rendering it 
impossible for the disabled person to follow gainful occupation. 

“Such total disability is permanent whenever it is founded upon conditions 
which render it certain, established to your satisfaction by a perponderance of 
the evidence, that it will continue throughout the life of the person suffering 
from such injuries.” 

In defendant’s original brief instruction No. 1 was approved, and the part 
of instruction No. 5 defining permanency was approved. 

Instruction No. 6 given by the court reads as follows: 


“The policy provides that the plaintiff, in order to be entitled to recover, 
must have received injuries of such a nature as totally and permanently to dis- 
able him so as to prevent him then and at all times thereafter from performing 
any work or conducting any business for compensation or profit. 


“You are instructed that the plaintiff is entitled to recover under this pro- 
vision of the policy if you find that by reason of the injuries sustained by him 
he has been and is totally and permanently disabled from performing any work 
or conducting any business for compensation or profit.” 

In defendant’s original brief this instruction was criticized as follows: 

“In instruction No. 6, the court in the first paragraph again clearly defines 
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total and permanent disability in the policy, and then when he instructs the jury 
as to what they should do, confines it to the present; that is, he told the jury 
in substance that if the appellee ‘is totally and permanently disabled from per- 
forming any work or conducting any business for compensation or profit,’ that 
is now, then he could recover.” 

Instruction No. 9 given by the court reads as follows: 

“Under the testimony in this case, a question for you to determine is wheth- 
er the plaintiff was and is totally and permanently disabled. There is no con- 
nection that the plaintiff was not injured at the time, nor is there any contention 
but that such injuries did, at the time of the injury complained of, totally in- 
capacitate the plaintiff from performing any work or engaging in any business 
for compensation or profit. It is contended by the plaintiff that such injuries 
resulted in permanent and total disability, while the defendant claims that the 
disability was not permanent and total within the terms of the policy.” 

In defendant’s original brief, this instruction and instruction No. 10 are 
criticized as follows: 

“Tn instruction No. 9, the court states that the question is to determine 
whether the plaintiff ‘was and is’ totally and permanently disabled, whereas 
under the policy he must have the disability ‘then and thereafter.’ And in in- 
struction No. 10, the court again uses the language of the policy, and then pro- 
ceeds to qualify and limit that contract definition of total and permanent dis- 
ability. He leaves out the important element that it must exist thereafter.” 

Defendant’s original brief states the issue as follows: 

“To recover total and permanent disability benefits, the appellee must have 
suffered such injuries as would prevent him ‘then and at all times thereafter 
from performing any work or conducting any business for compensation or 
profit.” 

The jury returned the fol!owing special finding of fact: 

“Special Question: Was the insured, as a result of the accident, totally and 
permanently disabled so as to prevent him, now and at all times hereafter, from 
performing any work or conducting any business for compensation or profit? 
A.. Yes.” 

The result of the foregoing is that, in an action between plaintiff and the 
insurance company on the pleaded policy to recover monthly installments of in- 
come due and unpaid, permanency of total disability, not for a period of months, 
but for plaintiff’s life, was put in issue, the issue was submitted to the jury, 
and the issue was determined. There was no uncertainty regarding the issue. 
Existence of total disability, permanent in the sense of continuing, not for some 
time after the accident, but for all time thereafter, was indispensable to re- 
covery. A verdict and judgment in favor of plaintiff depended on that kind of 
permanency, and no other kind, and such permanency was adjudicated. 


[1, 2] The petition for modification discusses the proviso of the policy re- 
lating to proof of continuance of disability. 


This court was obliged to interpret the policy. To do so, it was necessary 
to consider all pertinent provisions, and the provision relating to proof of con- 
tinuance of “such disability’ was encountered. “Such” disability was, as the 
insurance company contended, total permanent disability, created by the disabl- 
ing occurrence, and existing then and at all times thereafter. By the terms of 
the policy, the company promised that on receipt of initial satisfactory proof of 
total permanent disability the company would begin to pay. Notwithstanding 
acceptance of proof, which, if the promise of the policy were kept, would be 
followed by payment, the company could call for proof of continuance of dis- 
ability. If the new proof should not be satisfactory, or if it should appear to 
the company the insured was able to work, the company would cease paying. 
The result was, the policy did not provide in clear and unambiguous terms for 
{otal disability continuing indefinitely, and for privilege to test from time to 
time, and the court made the following statement in the original opinion, which 
is adhered to: 


“The company may accept proof of disability as satisfactory, pay premiums, 
pay monthly income, await, developments, and then call for proof of permanency 
of disability. Defendant did not do that. It paid nothing, and required plaintiff 
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to establish permanency of disability by proof in court at a trial of the issue.” 
Maresh v. Peoria Life Ins. Co., 133 Kan. 191, 197, 299 P. 934, 937. 

Under these circumstances, the reservation had no function to perform. 
The case depended on permanency of disability as defined in the court’s in- 
structions, proved at the trial. This court had recognized and discussed the 
subject of posible fallibility of proof of permanency; but the company had forced 
the issue, and, in order that there might be no doubt of the court’s decision, the 
following was added: to the portion of the opinion just quoted: 

“Courts are established to determine just such issues, the procedure is the 
ordinary everyday court procedure, the method of review of verdict and judg- 
ment is the ordinary everyday method of review, and an affirmed judgment is 


_ determination of the controversy.” Page 197 of 133 Kan., 299 P. 934, 


It is elementary that the language of any judicial decision is to be inter- 
preted as applying to the case under consideration. The court was not decid- 
ing a future lawsuit between the same parties, on the same policy, for future 
installments of income, accruing because of the same accident causing the same 
permanent total disability; and the court did not have in mind future application 
of the principles announced in Stroup v. Pepper, 69 Kan. 241, 76 P. 825, and the 
numerous subsequent approvals of that decision. This is what the court had 
in mind: Did permanent total disability mean permanent total disability? If 
it did, was plaintiff compelled to prove the fact in order to recover anything? 
If he was, it necessarily followed that he was privileged to produce evidence of 
the fact, and was privileged to obtain a finding of the fact, if he could. If he 
produced evidence of the fact, and obtained the finding, and it was finally de- 
termined the evidence sustained the finding, the fact was conclusively adjudi- 
cated, just as any fact on which the determination of any lawsuit depends may 
be conclusively adjudicated. If plaintiff had been defeated under a special find- 
ing that total disability, continuous from time of accident to time of trial, would 
not be permanent, the fact would have been conclusively adjudicated in the 
sense of the opinion, even although the evidence on which the finding was based 
proved to be fallacious, totality did not abate, and plaintiff steadily declined and 
finally died. 

The court also had in mind the conflict of authority respecting interpretation 
of policies providing for income in case of permanent disability. In the case 
of Ginell v. Prudential Ins. Co., 119 Misc. Rep. 467, 196 N. Y. S. 337, disability for 
sixteen months, followed by return to the insured’s occupation, was held to be 
permanent disability, under a policy very similar in substance and effect to the 
policy here involved, and the opinion by Justice Angell contained an argument 
based on a provision of the policy relating to payment of income during “such 
disability.” The appellate division affirmed the judgment, but Justice Van Kirk 
dissented. 205 App. Div. 494, 200 N. Y. S. 261. The Court of Appeals of the 
state of New York adopted the opinion of Justice Van Kirk, and reversed the 
judgment without opinion of its own. 237 N. Y. 554, 143 N. E. 740. The decision 
of the New York Court of Appeals is in accord with decisions in Iowa, Mis- 
sissippi, and Tennessee, and is regarded as sound. In the case of Penn Mutual 
Life Insurance Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382, the 
court held that disability which lasted for sixteen months only was permanent, 
and there are decisions in accord by the courts of Nebraska, North Dakota, and 
perhaps other jurisdictions. 


In support of its theory of recovery for permanent disability for a limited 
period only, the insurance company cites the case of United States Fidelity & 
Guaranty Co. v. McCarthy, 33 F.(2d) 7, 70 A. L. R. 1447 (C. C. A. 8th Circuit). 
In that case, the policy provided for payment of weekly indemnity for “con- 
{inuous” total disability—not for permanent total disability. The insured had 
sued for total disability continuous throughout a specified period of time, and 
had recovered. The petition in the first case pleaded continuous disability 
“throughout such period of time.” The evidence did not go to permanent disa- 
bility. The instructions recognized the importance of limiting recovery to the 
pleaded period, and the issue submitted to the jury was continuous disability 
during the period sued for. The insured recovered for disability continuous 





40 The Insurance Law Journal, Vol. 78 [Jan., 1932 


during that period. He then sued for indemnity for a subsequent period, and 
invoked res judicata. In the opinion it was said: 

“The question litigated was continuous total disability during the period 
for which recovery was sought. The period of time covered in this case was 
then in the future. As the burden there was upon appellee to show continuous 
total disability for the period involved, the same burden rests upon him to show 
such continuous total disability for the period here involved. * * *” Page 11 
of 33 F.(2d). 

We have no such case here. In this instance plaintiffs uued for permanent 
total disability. Permanence and totality were ultimate facts essential to re- 
covery. He established those facts, and, because he did so, he recovered. 

The petition for modification also contains a petition for rehearing. ‘The 
ground is misconduct of counsel in argument to the jury. The subject was not 
discussed in the original opinion. The subject was fully considered, but was not 
discussed, because the incident was not regarded as of sufficient importance to 
incumber the opinion with a narrative of the facts. Briefly, defendant made 
objection to a statement of counsel on the ground the statement conveyed the 
idea that certain testimony was available to defendant and not to plaintiff. After 
a colloquy and an instruction by the court to the jury that statements of counsel 
were not evidence and might be considered only as they might call attention 
to testimony, counsel withdrew his statement. Counsel then made another 
statement, not open to the objection which had been made, and no objection 
was interposed. Apparently counsel for defendant did not at the time regard 
the second statement as objectionable, and this court is not convinced that it 
was, for reasons which need not be stated at length here. Besides that, the 
court did not consider that the irregularity, if there was one, was of such 
gravity that if affirmatively appeared defendant’s substantial rights were pre- 
judicially affected. 

The petition for modification and for a rehearing is denied. 

Harvey, J., dissents. 

Sloan, J., joins in the dissent. 


FIDELITY MUT. LIFE INS. CO. v. HEMBREE. 
Court of Appeals of Kentucky. June 2, 1931. 
Rehearing Denied Sept. 29, 1931. 
41 Southwestern Reporter (2d) 649. 
2. INSURANCE. 
Delivery of life policy to insured before death held for jury, under evidence. 
(For other cases, see Insurance, Dec. Dig. § 668[3].) 
3. INSURANCE. 
Acceptance of note for premium without contemplating release or discharge 
except by payment constitutes satisfaction of premium covered thereby. 
(For other cases, see Insurance, Dec. Dig. § 186[5].) 
6. INSURANCE. 
Judgment for double liability on life policy held erroneous as being insuffi- 
ciently pleaded and variance or failure of proof. 

Allegation of petition in regard to accidental death warranting re- 
covery of double liability was that insured came to his death through ac- 
cidental means caused by slate falling upon him, while attested copy of 
death certificate issued by state registrar of vital statistics stated that 
cause of death was accidental electrocution in a coal mine in contact with 
live trolley wire. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 
Appeal from Circuit Court, Knox County. 


Suit by Mrs. Charles Hembree against the Fidelity Mutua! Life Insurance 
Company. Judgment for plaintiff and defendant appeals. 

Affirmed in part, and in part reversed. 

Bruce & Bullitt and R. Lee Blackwell, all of Louisville, and Tuggle & Tuggle, 
of Barbourville, for appellant. 





life] Fidelity Mutual Life Ins. Co. v. Hembree 


Hiram H. Owens, of Barbourville, for appellee. 

STANLEY, C. 

The defense made by the appellant to a suit on a policy issued by it on the 
life of Charles Hembree was that the contract of insurance never became effec- 
tive, as the policy was not unconditionally delivered to him, and that, in consider- 
ation of the cancellation of a note given for the premium, the insured had formal- 
ly released the company from liability. A jury decided the issue against the com- 
pany, and it appeals from the judgment on the ground that it was entitled to a 
decision by the court as a matter of law on the entire case, or at least as to the 
claim for double indemnity by reason of accidental death. It is further argued 
that one of the instructions was erroneous. 

[1, 2] Unconditional delivery, actual or constructive, is an essential element 
of every written contract—the question being one of intention—unless the parties 
have entered into mutual engagements with the understanding that they are to be 
immediately effective, e. g., on the acceptance by an insurance company of an ap- 
plication for a policy and the payment of the premium. As pointed out in Ken- 
tucky Central Life & Accident Insurance Company v. Pemberton, 212 Ky. 510, 279 
S. W. 968, we have two lines of cases dealing with the effect of the delivery of a 
policy to an agent for delivery to the insured. The present contract by its terms 
required the delivery to and acceptance by the applicant of the policy and the pay- 
ment in full of the first premium before it should become effective. The question 
is whether the circumstances constituted a delivery to the decedent. It is one of 
fact, since the applicable law is clear and unquestioned. 

On August 18, 1928, the insured made a formal application through the com- 
pany’s agent at Barbourville for a policy which contained certain disability bene- 
fits and provisions for double indemnity in case of accidental death. On the same 
day he executed and delivered to the agent a six months’ note for $32.77 covering 
the premium. The note, although payable to the agent personally, appears to have 
been sent with the application to the company. On advice of its medical depart- 
ment, the company declined to issue the policy applied for, but prepared one of 
the same kind without the disability benefits, and forwarded it to its agent to be 
offered Hembree. 

The decision of the case rests in the main upon the testimony of the Com- 
pany’s agent as to subsequent events. His testimony is so variable and contra- 
dictory in itself as to have required submission to the jury to say what the true 
state of fact was. 

He testified that Hembree called at his office and they went over the pro- 
posed policy together, he explaining to him the difference between it and the one 
applied for. Hembree said he would rather have the one with the disability bene- 
fits, but, as he could not get it, he would take the policy as it was, and that he 
would leave it at the agent’s office and call by for it on his way from work, and 
would settle for it. He asked how long he had in which to pay and was told sixty 
days, since that was the period the agent had in which to remit the premium or 
return the policy. The premium on this policy was $28.59, and Hembree then 
executed a sixty-day note apparently bearing the date of the policy, September 
4th, payable to the agent, which he accepted as payment, on the promise of Hem- 
bree that he would take it up within the sixty days. He says he gave him back 
the six months’ note for $32.77 which he had signed at the time he made his ap- 
plication. The agent never saw Hembree again, and at the end of sixty days re- 
turned the policy to the company which marked it “not taken.” He did not return 
the second note to Hembree, and says that he carried it around with him and lost 
it before the trial. 

On the other hand, the agent testified that it was definitely agreed between 
Hembree and himself that, unless he paid the note within sixty days and called for 
the policy, it should be returned to the company for cancellation. After having 
accepted the six months’ note, and before accepting the sixty-date note, the agent 
had checked up on Hembree and says unequivocally that from the knowledge thus 
acquired he would not have delivered the policy until the note was paid, even 
though it had been called for, since he was responsible to the company for the 
premium and did not intend to take any chances on losing it. Asked if it was his 
intention to withhold delivery of the policy until he got the payment of the pre- 
mium, he answered: “Yes, sir; but he didn’t know it.” He stated definitely that 
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he accepted the note in payment of the premium and still had it as evidence of the 
obligation. 


That the policy was returned to the company on or about November 4th is 
not questioned. Shortly thereafter, the agent testified, there was sent him by the 
Louisville office of the company a form of release from liability, which he mailed 
to Hembree with a note asking him to sign and return. It was received back by 
him within three or four days in a stamped envelope addressed to himself which 
he also had inclosed to Hembree. Thereupon he signed his name as a witness to 
Hembree’s signature and forwarded it to the company. He did not return the 
$28.55 note to Hembree as he wanted to give it to him in person to be sure he got 
it, although he had secured a written acknowledgment that the company says was 
intended to cover this very note. This release purports to have been signed by 
Hembree, but two witnesses testified that it is not his signature, and there is none 
save the company’s agent testifying differently. The original paper is before us, 
as is the original application, and from our comparison we are inclined to agree 
with the evidence that it was not Hembree’s signature. 

The paper recites that the consideration for the release of liability on the 
policy issued September 4th (described by the correct number) was the return to 
the insured of his unpaid note dated August 18, 1928, due February 18, 1929, for 
$32.77 (the first note given by him). It bears date of December 29, 1928, which 
was twenty-three days after Hembree’s death. It is clear that “Nov.” had been 
first written and then partially erased with “Dec.” superimposed, apparently, by 
the same typewriter. Neither side undertakes to explain this change, except that 
appellee charges the whole thing to have been an attempt by the agent to perpetrate 
a fraud in order to avoid liability. No representative of the company testified 
concerning it, except the correspondence shows its receipt by the head office after 
it is purported to have been executed. 


[3, 4] From the variable testimony of the agent and the reasonable inferences 
and deductions, the jury was justified in finding that there was a delivery of the 
policy to the insured and an acceptance in payment of the premium of either the 
six months’ note originally given or of a sixty-day note which the agent testified 
to having received in lieu of it. Where it is not contemplated that a note taken 
for a premium could be released or discharged except by payment in some manner, 
the acceptance of the note will constitute a satisfaction of the premium which it 
covers. Commonwealth Life Insurance Company v. Leete, 224 Ky. 584, 6 S.W.(2d) 
1057. It appears that the agent intended merely to hold the policy as a pledge to 
secure the payment of the note. That condition of delivery, however, existed only 
in his own mind, as he says he did not tell Hembree of his intention and he knew 
nothing of it. A contract cannot be rescinded by one party only. Mattingly- 
Lusky Realty Company v. Camper, 228 Ky. 407, 15 S.W.(2d) 240. At any rate, 
the question of delivery or nondelivery was submitted to the jury, as was also the 
validity of the release relied on by the company, and the jury found that there had 
been a delivery of the policy under the instruction relating to that issue. 


Other than a criticism of the instruction submitting the issue as to the delivery 
because it authorized double indemnity, the appellant says it is erroneous because 
it permitted recovery if the jury believed that either the six months’ note for $32.- 
77 or the sixty-day note for $28.59 was retained as payment of the premium on 
the policy sued on. The basis of the criticism is that there was no evidence that 
the six months’ note was retained. True it is that the agent testified that he had 
returned that note to Hembree at the time he presented the counter-offer policy and 
the sixty-day note was executed. There are circumstances—for example the refer- 
ence to this note in the release—however, which would indicate that the six months’ 
note had not been surrendered to the decedent. The jury may not have believed 
the testimony of the agent. 


The policy provided for the payment of double the principal sum of the pol- 
icy, to wit, $1,000, under the terms and conditions set forth in the following clause: 
“Upon receipt, at its Head Office, of this policy duly discharged and of due written 
proof that, prior to Date of Maturity, the death of the insured resulted directly 
and independently of all other causes from bodily injuries effected solely through 
external, violent and accidental means, of which (except in case of drowning or 
of internal injuries revealed by an autopsy) there is a visible contusion or wound 
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on the exterior of the body, * * * the Company will pay, instead of the Death 
Benefit, a Double Death Benefit, to-wit, $2,000.00.” 

The allegation of the petition in this regard is simply this: “On December 3, 
1928 the said Charles Hembree came to his death through accidental means caused 
by slate falling upon him while in the employment of ——— Coal Company.” 

[5] The only evidence as to the manner in which the insured met his death 
is an attested copy of the death certificate issued by the state register of vital sta- 
tistics. The cause of his death on December 6, 1928, is thus given: “Accidental 
electrocution in coal mine—in contact with live trolley wire.” This was prima fa- 
cie evidence of that fact. Section 2062a-21, Statutes; Metropolitan Life Insurance 
Company v. Cleveland’s Adm’r, 226 Ky. 621, 11 S.W.(2d) 434. 

[6] It is apparent, therefore, that the court should have sustained the defend- 
ant’s motion for a peremptory instruction to the extent of this double liability be- 
cause it was insufficiently pleaded and there was a variance or failure of proof. 
Upon a return, the plaintiff should be permitted to amend his pleadings to con- 
form to the facts and to prove, if he can, that the insured’s death came within the 
double indemnity provision of the policy. 

[7] In Davis v. Pendennis Club, 230 Ky. 465, 19 S.W.(2d) 1078, 1084, it is 
written: “Where, in actions upon contracts, embracing distinct claims, determined 
by the circuit court, this court, upon appeal, finds error only as to a single claim, 
the rule is to affirm the portions of the judgment unaffected by prejudicial error, 
and reverse the portion that resulted from the erroneous rulings.” 

The judgment is affirmed to the extent of $1,000 and interest, credited by the 
amount of the note, and reversed to the extent that it awards double liability 
because of accidental death. 


HILL’S ADM’X v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of Kentucky. May 29, 1931. 
As Modified on Denial of Rehearing Oct. 2, 1931. 
41 Southwestern Reporter (2d) 935. 
1. INSURANCE. 


Statute creating presumption of death of person who leaves state does not 
repeal common-law presumption (Ky. St. § 1639). 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. 

Presumption of death arises on proof that person departed and has not been 
heard of for seven years by those who would naturally hear from him. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. INSURANCE. 

Diligent effort must generally be made to find missing person, before pre- 
sumption of death arises. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

5. INSURANCE. 

_ Allegation that insured left home in 1919, and had not been heard from 
since, held sufficient under common-law presumption of death, as authorizing 
proof that inquiry had been made. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

6. INSURANCE. 

Proof that inquiry was made of persons who would naturally hear of or 
from absentee is sufficient proof of diligent effort to locate absentee within 
common-law presumption of death. ; 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Appeal from Circuit Court, Jessamine County. : 

Action by Melvin Hill’s adminitratrix against the Metropolitan Life Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. 

Reversend and remanded. | 

L. Saunders, of Nicholasville, for appellant. 

R. L. Bronaugh, of Nicholasville, and Leo T. Wolford and Bruce & Bullitt, 
all of Louisville, for appellee. 

ReEs, J 
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On August 27, 1917, the Metropolitan Life Insurance Company issued a policy 
of insurance for $114 on the life of Melvin Hill, and on January 27, 1919, it 
issued another policy on his life for $111. Both policies were payable to his 
estate. In April, 1919, Melvin Hill left his home in Nicholasville, Ky., and never 
returned. His wife paid the premiums until August, 1930, when she instituted 
this action to recover on the policies. 

She alleged “that on or about the 10th day of April, 1919, in the spring of 
1919, the said Melvin Hill left his home in Nicholasville, Jessamine county, Ken- 
tucky, and since said time has been gone from the State of Kentucky and has 
been absent from the State of Kentucky for more than seven successive years 
and that the said Melvin Hill has not been heard from by any one since his 
departure from Nicholasville, Jessamine county, Kentucky, and that he has at 
this time been absent from the State of Kentucky for more than seven con- 
secutive years without being heard of or from by any one and has not to this 
day been heard of or from by any one and plaintiff alleges that said Melvin 
Hill is presumed to be dead and is dead.” On motion of the defendant the court 
struck from the petition the allegation that Hill had not been heard from by 
anyone since his departure from his home, On the trial no witnesses were in- 
troduced, but it was stipulated by agreement that plaintiff’s witnesses would tes- 
tify that Hill left his home in Nicholasville, Jessamine county, Ky., in April, 
1919, and he did not to their knowledge return to his home, and that the wit- 
nesses William Reynolds and Morton Smith would testify “that on our about 
the day of April, 1919, they had a conversation with Melvin Hill in 
Nicholasville, Kentucky, in which said Melvin Hill stated that he was going 
to leave the State of Kentucky for the purpose of getting a job. That soon 
after said conversation said Melvin Hill did leave his home in Nicholasville, 
Kentucky, and has never to their knowledge returned.” The court sustained de- 
fendant’s motion for a directed verdict in its favor on the ground that plaintiff’s 
evidence failed to show that Hill had departed from the state of Kentucky. 

[1] Section 1639 of the Statutes provides: “If any person, who shall have 
resided in this state, go from and do not return to this state for seven suc- 
cessive years, he shall be presumed to be dead, in any case wherein his death 
shall come in question, unless proof be made that he was alive within that time.” 
It is argued by counsel for appellee that under this statute before the presump- 
tion of death arises it must be shown (1) that the person who disappears was 
at the time of his disappearance a resident of the State of Kentucky; (2) that 
he went from the state of Kentucky; and (3) that he had not returned to the 
state for a period of seven successive years and, as the proof fails to show 
that Melvin Hill has left the state, it is contended that the court properly in- 
structed the jury to find for the defendant. This contention would be sound if 
the statute constituted the whole law on the subject and its language were liter- 
ally construed. However, the common law was not repealed by the statute. Mod- 
ern Woodmen of America v. Hurford, 193 Ky. 50, 235 S. W. 24, 21 A. L. R. 
1340; Prudential Insurance Co. v. Gatz, 182 Ky. 218, 206 S. W. 299; Mutual 
Benefit Life Insurance Co. v. Martin, 108 Ky. 11, 55 S. W. 694, 695, 21 Ky. 
Law Rep. 1465. In the last-cited case the common-law rule was stated to be 
that “after the lapse of seven years without intelligence concerning the person, 


the presumption of life ceased, and the burden of proof devolved on the other 
party to show that he was alive.” 


[2, 3] Under the common-law rule it is not necessary to show that the per- 
son who disappears left the state, but only that he departed from his place of 
residence and has not been heard of for seven years by those who, were he 
living, would nautrally hear from him. Ironton Fire Brick Co. v. Tucker, 82 
S. W. 241, 26 Ky. Law Rep. 532; Davie v. Briggs, 97 U. S. 633, 24 L. Ed. 
1088; Page v. Modern Woodmen of America, 162 Wis. 259, 156 N. W. 137, 
L. R. A. 1916F, 438, Ann. Cas. 1918D, 756; Policemen’s Benevolent Association 
v. Ryce, 213 Ill. 9, 72 N. E. 764, 104 Am. St. Rep. 190. The averments of the 
petition as to Hill’s disappearance and continued absence were sufficient under 
the common-law rule, if supported by proof, to raise a presumption of death 
and shift the burden to defendant. Evidence should have been introduced to 
show that Hill had not been heard of for seven successive years by those who 
would naturally hear of him if he were alive, but appellee cannot complain since 
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it objected to such evidence on the ground that it was immaterial, and so it 
would be under the statute which casts the burden upon the defendant when the 
plaintiff shows that the person alleged to be dead went from the state and has 
not returned for seven successive years. That was all that. was decided in Fuson 
v. Bowlin, 30 S. W. 622, 17 Ky. Law Rep. 128. Under the common-law rule, 
however, the plaintiff must show that the person who disappears departed from 
his place of residence and has not been heard of for seven successive years 
before the presumption of death arises and the burden is shifted. 


[4-6] It is argued that there can be no recovery under the common-law rule 
because there is no proof that a diligent search had been made for Hill. The 
general rule is that diligent efforts to find the missing person must have been 
made before the presumption of death arises. It was alleged in the petition that 
Hill left his home in Nicholasville, Ky., in 1919 and had not been heard of or 
from by any one since that time. This allegation was sufficient under the com- 
mon-law rule, and the motion to strike should have been overruled. Under this 
allegation it could be shown that inquiry had been made of all persons who would 
naturally hear of or from Hill, and such proof would meet the requirements of 
the rule as to diligent efforts to locate the absentee. 

The court should have overruled the motion to strike and, in the event that 
proof was introduced under the stricken allegation, should have submitted the 
question of Hill’s death to the jury under proper instructions. Wherefore the 
appellant’s motion for an appeal is sustained, the appeal granted, and the judg- 
ment reversed for further proceedings consistent herewith. 


OLAH et al. v. FIRST HUNGARIAN REFORMED JOHN CALVIN MEN’S 
AND WOMEN’S SICK BENEFIT, ACCIDENT INSURANCE 
AND CHURCH SOC. OF DETROIT. No. 105. 
Supreme Court of Michigan. Oct. 5, 1931. 
238 Northwestern Reporter 167. 
1. INSURANCE. 

Finding that deceased voluntarily dropped membership in benefit society held 
justified, so that beneficiaries were not entitled to have accrued sick benefits ap- 
plied to defaulted dues. 

(For other cases, see Insurance, Dec. Dig. §§ 730, 819[2].) 

2. INSURANCE. 3 

Member could renounce claim against benefit society for sick benefit, thus 
precluding heirs from recovering after member’s death. 

(For other cases, see Insurance, Dec. Dig. § 730.) 

Error to Circuit Court, Wayne County; Ray Hart, Judge. 

Action by Irma Olah and another against the First Hungarian Reformed 
John Calvin Men’s and Women’s Sick Benefit, Accident Insurance and Church 
Society of Detroit. To review a judgment for defendants, plaintiffs bring error. 

Affirmed with costs. 

Argued before the Entire Bench. 

Henry Stone, of Detroit, for appellant. 

Cornelius & Doland, of Detroit, for appellee. 

Nortu, J. 


Plaintiffs brought suit to recover insurance from defendant, a voluntary 
society. On trial in the circuit court without a jury, defendant had judgment. 
Plaintiffs review by case-made. Plaintiffs are the only children and heirs at law 
of Joseph Olah, who died June 10, 1927. Olah became a member of the de- 
fendant society in 1920. He paid his monthly dues and assessments to and in- 
cluding those that accrued in August, 1926. He thus became a member in good 
standing in the defendant society until the fourth Sunday in September, 1926 
On September 21, he met with an accident, and it is stipulated in the record 
that from that time until his death he was a sick man. The by-laws of the 
society provide: 

“Every honorable man or woman, born in Hungary who is past 16 years 
of age, or born of Hungarian parentage, who is Reformed, and not more than 
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50 years of age, who pays regular dues under his own name to the Hungarian 
Reformed Church of Detroit, and who is regular visitor of the church services, 
may become a regular member. * * * 

‘Dues are 75 cents payable at the monthly meetings. Who proves that his 
church membership dues are paid or that he is excused by church authorities, 
pays as a regular monthly dues 50 cents only. * * * 

“The member shall pay the monthly dues and the death dues regularly. * * * 

“Each member who shall not pay the levied $1 death dues inside 60 days shal! 
be stricken from the roll. * * * 

“According to this by-law the following shall not receive aid. * * * 


“(d) If he or she is in arrears with two months’ dues or if he or she should 
not pay dues during illness. * * * 


“A member shall be expelled from the society for the following reasons: 
*x* * * 


“Tf he or she is in arrears with four months’ dues. * * *” 


On October 18, 1926, Joseph Olah was adjudicated insane and committed to 
Eloise. He was released January 1, 1927, and on February 2 following was 
adjudicated sane. After payment of Olah’s dues in August, 1926, to the time of 
his death, June 10, 1927, no dues or assessments were paid the defendant by him 
or in his behalf; and, so far as disclosed by the record, he made no claim of 
defendant for payment of the sick benefits provided in his insurance. Plaintiffs 
have brought suit for $370 death benefit, $80 funeral expenses, and the sick 
benefits from September, 1926, to June, 1927. Under its plea of general issue de- 
fendant gave notice of the following claimed defenses: 


‘ - That Joseph Olah was not a member of said society at the time of his 
death. 


“2. That Joseph Olah was in arrears on his dues at the time of his death 
and, under the by-laws of the society, was not entitled to sick benefit. 


“3. That the accident which the said Joseph Olah suffered was not properly 
reported to the society. 


“4. That after the said Joseph Olah had come from Eloise, he was given 
the opportunity to pay his dues and receive sick benefit and a reinstatement under 
the policy of insurance; but said Joseph Olah then and there informed the society 
that he did no care to be reinstated as he intended to remain in America only 
a short time.” 

The record does not disclose that any notice or formal action is required 
by defendant’s by-laws to terminate membership for nonpayment of dues or as- 
sessments. On the contrary, the provision above quoted is that a member shall 
be expelled if he is four months in arrears. The circuit judge found that more 
than four months elapsed after Olah was adjudicated sane (February 2, 1927) 
before his death (June 10, 1927); and he held that the right to the death and 
burial benefits were lost by nonpayment of dues. 

[1] Plaintiffs insist that deceased was not in default in his payments, because 
it conclusively appears that he was entitled to payment of sick benefits which 
amounted to more than his due and assessments; and it is their claim that as 
long as the sick benefits remained unpaid, the deceased was not in default, be- 
cause defendant had in its hands money belonging to deceased amounting to more 
than the dues and assessments which accrued against him. See Clifford v. Mutual 
Benefit Association, 208 Mich. 448, 175 N. W. 242. But in this connection the 
circuit judge found that deceased voluntarily dropped his membership in the 
defendant society and renounced all claim of benefit under his policy; and hence 
plaintiffs cannot now have accrued sick benefits applied in payment of defaulted 
dues or assessments, especially since the sick benefits belonged to deceased and 
plaintiffs established no right to recover therefor. We think the circuit judge’s 
conclusion was justified by the undisputed testimony of Mary Marek. She testi- 
fied that in February, 1927, defendant’s secretary asked Olah to pay up his back 
dues and “be a member further in this society,” and that Olah replied: “I am 
not intending to stay in America just as long as I can sell my property, I intend 
to go to Europe and he says I didn’t ask for any sick benefits because I know 
I have not a right to it, and I don’t want to belong to the society no more.” 
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Olah had paid consistently prior to August, 1926; and his neglect or refusal 
to pay during the latter months of his life, when he had money in the a 
is thoroughly consistent with the testimony of this witness. Having thus ter- 
minated his membership in the society, the obligation to pay the death and burial 
benefits ceased. 

{2] It was also correctly held that plaintiffs did not establish a right to 
recover the sick benefits which accrued to their father during his last illness. 
First, the father had the right in his lifetime to renounce and abandon this 
claim against the defendant, and the testimony seems to establish that he did so. 
Further, the record does not show that the claim for sick benefits was inven- 
toried as one of the assets of Joseph Olah’s estate or in any way made a part 
thereof. If it was not, the assignment of the residue to plaintiffs would not vest 
them with the right to enforce this claim. It may further be noted that the as- 
signment of the residue was not made to plaintiffs until more than eight months 
after this suit was commenced. 

Plaintiffs’ assignments of error are in part based upon the admission of 
testimony equally within the knowledge of the deceased. Comp. Laws 1929, § 
14219. The suit was tried without a jury, and testimony of this character was 
taken in the record subject to the objection. The testimony of the witness Mary 
Marek was not within the prohibition of the statute; and there was ample un- 
objectionable testimony to sustain the essential findings of the circuit judge. The 
alleged errors of this character were not prejudicial. 

We have considered each of appellants’ twenty assignments of error, but, 
in view of the theory upon which the circuit judge decided the case, we find 
them to be without merit. On both sides of the case there is testimony, the 
credibility of which might well be challenged. The trial judge saw the witnesses, 
and we are satisfied to accept his decision of the material disputed issues of 
fact. Judgment is affirmed, with costs to appellee. 


Butzel, C. J., and Wiest, Clark, McDonald, Potter, Sharpe, and Fead, JJ., 
concur. 


SYLVESTER v. METROPOLITAN LIFE INS. CO. No. 34. 
Supreme Court of Michigan. Oct. 5, 1931. 
238 Northwestern Reporter 234. 

1. INSURANCE. 

Under facility of payment provision, insurer must exercise sound judgment 
F determining whether insurance moneys shall be paid to one making proofs of 
eath. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 
2. INSURANCE. 


Under facility of payment provision, payment of insurance moneys to one 
falsely stating in proofs of death that she was insured’s widow and responsible 
for funeral bills held unwarranted. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from Circuit Court, Wayne County; Parm C. Gilbert, Judge. 

Action by Ida Sylvester, administratrix of the estate of Collier Sylvester, de- 
ceased, against the Metropolitan Life Insurance Company. Judgment for plain- 
tiff, and defendant appeals. 

Affirmed, i 

Argued before Butzel, C. J., and Wiest, Clark, McDonald, Potter, Sharpe, 
North, and Fead, JJ. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (Edgar C. Howbert, of 
Detroit, on the brief), for appellant. 

Seabron F. Hall, of Detroit, for appellee. 

SHARPE, J. 

The facts in this case were agreed upon. Quotations are therefrom. Plain- 
tiff brings this action to recover on two industrial insurance policies, issued to Col- 
lier Sylvester, a colored man, in 1917 and 1923, on which the amounts payable at 
his death, which occurred on November 28, 1926, were the sums of $324 and $512, 
respectively. The weekly payments were 20 cents on the former and 40 cents on 
the latter. The policies are similar in form. They provided that: 

In case of the death of the insured, the company would “pay upon receipt of 





48 The Insurance Law Journal, Voi. 78 [Jan., 1932 


proofs of the death of the insured made in the manner, to the extent and upon the 
blanks required herein; and upon surrender of this Policy and the Premium Re- 
ceipt Book, the amount stipulated in said schedule, to the executor or administra- 
tor of the insured, unless payment be made under the provisions of the next suc- 
ceeding paragraph. 

“The Company may make any payment or grant any nonforfeiture privilege 
provided herein to the insured, husband or wife, or any relative by blood or con- 
nection by marriage of the insured, or to any other person appearing to said Com- 
pany to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured, or for his or her burial; and the production of a receipt 
signed by either of said persons, or of other proof of such payment or grant of 
such privilege to either of them, shall be conclusive evidence that all claims un- 
der this Policy have been satisfied.” 

The deceased and Ida Sylvester were married in 1920, and lived in Detroit, 
where defendant maintained an office. They separated in 1925, but “were, in fact, 
quite friendly up until the time of his death.” After their separation, the deceased 
lived with an unmarried woman named Levada Scott, who assumed his name and 
thereafter called herself Levada Scott Sylvester. They lived together as man and 
wife, “although she would sometimes leave him for short periods of time.” On 
his death, Levada arranged with an undertaker for his funeral, and promised ver- 
bally to pay the expense thereof, stating that she was his widow. 


Proof of death was made by Levada on the day after his decease. The ans- 
wers to the questions therein were written. by a man “connected with the Under- 
taking Company.” In answer to the question, “By what right and relationship do 
you claim the proceeds of the insurance?” she stated, “Widow, beneficiary, and 
responsible for medical and funeral bills,’ and gave her address as 512 Watson 
street, Detroit. An affidavit of the truth of her answers was appended thereto. 
With these proofs she surrendered the policies and the premium receipt books. 


On December 3, 1926, the defendant sent her its check for $826.70, payable to 
Levada Scott Sylvester, and she indorsed it, thereby signing a receipt therefor, 
and turned it over to the undertaker, who deducted the amount of his bill, $310, 
and paid the balance to her. 


Ida Sylvester, widow of the deceased, also had a policy in the defendant com- 
pany. She had always paid the premiums on his policies until their separation, and 
did so until January 11, 1926. He made the payments thereafter. The defend- 
ant’s superintendent at Detroit knew that she had been married to the deceased. 
About a week before his death, when paying her own premium, she “inquired 
about his policies.” Two days after the death of her husband, she went to the 
office of the Insurance Company where she paid her premiums and inquired of a 
lady, an employee of the defendant, as to obtaining payment. This lady said that 
she could not give her any information, but told her to go to the office on the sec- 
ond floor which was the Claim Department and also told her that she should bring 
in the policies and the premium receipt book. Ida Sylvester returned the next day 
or so and went to the office on the second floor and told an agent there not to pay 
the policies until he found out if they had been changed. At this time she was in- 
formed that the amounts of the policies had been paid and she was shown a re- 
ceipt a signed by Levada Scott Sylvester. 

“The Company had in its records the name and street address of Ida Sylves- 
ter, in connection with her own policies. She lived at the same address all the 
time, and Mr. Harvey, who at that time was manager of the office where premium 
payments were made, was at her house twice to write policies on one of her room- 
ers, and on one occasion a few months before Collier’s death said that he would 
tell her if any changes were made in Collier’s policies. After Collier’s death she 
talked to Harvey, who stated that he was not the one to know about claims; she 
stated to Harvey that her husband had always wanted her to have the policies. 
The agents of defendant make no effort to keep track of the marriages and sep- 
arations of the various policyholders. The Home Office of defendant has files on 
each policy, and these often include the names and addresses. They may be ob- 
tained by the local agents if necessary. The local agents know how to check up on 
the matrimonial status of a policyholder, but they don’t do it. 

“Levada Scott Sylvester did not show the defendant any receipted funeral 
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bil!s when she obtained her payment, but she did show that she was obligated to 
pay the funeral bills, in submitting the proof of death. 

‘During the insured’s last illness his mother, Mrs. Isabel Sylvester, waited 
upon him and gave him money. She knew Levada Scott and knew that she called 
herself Levada Scott Sylvester. Levada Scott did not stay with him continuously, 
being gone several times a week. 

“About a week before his death the insured told his mother to get the policies 
out of his trunk, and to give them to his wife, Ida. The mother looked for the 
policies, but could not find them.” 

Ida Sylvester, as widow, petitioned for probate of the estate of deceased, and 
was appointed administratrix thereof. She brings this action to recover on said 
policies. She obtained a judgment in the circuit court for the amount due on the 
two policies, less the sum retained by the undertaker. The defendant has appealed. 

While such policies have been issued for many years, this court has never 
before been called upon to place a construction upon a provision therein similar 
to that quoted above. It has, however, been the source of considerable litigation 
in other states. A number of insurance companies issue such policies. They are 
spoken of as “Industrial Insurance Policies,’ as small policies issued in consider- 
ation of weekly payments, in contradistinction to the ordinary insurance, where 
premiums are payable annually, semi-annually, or quarterly. Russell v. Prudential 
Ins. Co., 176 N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656. The provision for 
payment is referred to as the “facility of payment” provision, and its purpose is 
said to be “to afford a ready method of raising money for the benefit of the in- 
sured, to pay funeral expenses at the time of death, or to furnish medical assist- 
ance or some other relief in the last illness. * * * ” Forsciarz v. Prudential 
Ins. Co., 95 Misc. Rep. 306, 158 N. Y. S. 834, 837, Ann. Cas. 1918B, page 1186, 
note. The amounts involved are usually small; no more than needed to pay ex- 
penses incident to the last illness and burial of the insured. 

By the terms of this policy, payment was to be made to the executor or ad- 
ministrator of the deceased unless “made under the provisions of the next succeed- 
ing paragraph.” Under it payment may be made to the “husband or wife, or any 
relative by blood or connection by marriage of the insured, or to any other person 
appearing to said Company to be equitably entitled to the same by reason of hav- 
ing incurred expense on behalf of the insured, or for his or her burial.” (The ital- 
ics are ours.) 

Counsel for the defendant state the “Question Involved” to be: “Does the 
payment of the amount of the policy by an insurance company, under the ‘facility 
of payment’ clause, to a person appearing to the company to be equitably entitled 
thereto, and who has fulfilled all of the policy conditions, discharge the company 
from further liability under the policy?” 

Counsel do not contend that payment to Levada Scott as the widow of the de- 
ceased was justified. She was not his widow at the time of his decease, and it is 
apparent from the agreed statement of facts above quoted that the employees of 
the defendant at its Detroit office knew that she was not and that he had a wife, 
Ida Sylvester, then living. But it is insisted that “payment to one appearing to 
the company to be entitled satisfies the contract, even though such person is unre- 
lated, and there is a surviving spouse,” and that under the proof submitted it was 
justified in its determination that Levada Scott was so entitled. 

In discussing this provision in a similar policy, the court, in Zornow v. Pru- 
dential Ins. Co., 210 App. Div. 339, 206 N. Y. S. 92, 93, said: “In thus permitting 
the insurer in a sense to elect to whom it shall pay on the policy, the courts will 
require, not only good faith on the part of the insurer, but the exercise of sound 
judgment in making payment to the proper claimant, in order that no great in- 
justice shall be done to the estate of the decedent and to those having legitimate 
claims. In other words, no freedom of arbitrary or capricious choice is given the 
insurer, nor license to act carelessly and without proper inquiry into the facts. It 
may not act with such indifference that the funds are diverted from the estate by 
payment to one who has no legitimate-claim upon them. In determining who tis 
the person ‘equitably entitled’ to receive payment, the insurer must be governed 
in making its choice by equitable principles approximating at least those recognized 
by the courts.” 


[1] The amount due on these policies, $836, was quite a substantial sum when 
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considered in connection with the class of insurance carried by the deceased. 
When the proofs of death were submitted to the defendant, it became its duty to 
exercise a sound judgment in determining whether the amounts due on the policies 
should be paid to Levada Scott. It was not warranted in acting carelessly, or with 
indifference to the rights of others who might legally be entitled thereto. Its ac- 
tion in determining that Levada Scott appeared to it to be entitled to the pro- 
ceeds of the policies was based on her statement in the proofs of loss, verified by 
her, that she was the “widow, beneficiary, and responsible for medical and funeral 
bills.” As before stated, she was neither the widow nor the beneficiary, and this 
fact was known to the employees of defendant at its Detroit office. Was her state- 
ment that she was “responsible for medical and funeral bills” sufficient to justify 
the defendant in finding that it appeared to it that she was “equitably entitled” to 
receive the proceeds of the policies? Treating such a policy as affording “a ready 
method of raising money * * * to pay funeral expenses,” surely some duty de- 
volves upon the insurer to see to it that the money paid is used for such purpose. 
Primarily, the executor or administrator is entitled to the proceeds of the policy, 
and it is but fair to the personal representative of the deceased to require the in- 
surer to ascertain the facts on which to found its judgment that some other per- 
son is entitled thereto. 

[2] The proofs of loss did not disclose the amount of the “medical and fu- 
neral bills.” The defendant might easily have required proof thereof, and have 
seen to it that the money, so far as needed, was used for that purpose. It is 
strongly urged by counsel for the defendant that such is the purpose of the “fa- 
cility of payment” provision. But such purpose surely fails of accomplishment 
when a sum amounting to $836 is paid to a person, known by its employees at its 
Detroit office not to be the widow of the deceased, on the strength of her state- 
ment that she is the widow and responsible for such bills. 

In our opinion the defendant was not warranted on the proofs submitted in 
finding that it appeared to it that Levada Scott was equitably entitled to the pro- 
ceeds of the policies. 

Decisions from other states are colleected and annotated in 28 A. Ll. R. 1348, 
and 49 A. L. R. 935. In most of them the amounts involved were small, and the 
circumstances surrounding the payments were held to justify the action of the in- 
surer. None of them present facts similar to those here before us. 

The judgment is affirmed. 


CHATTANOOGA SEWER PIPE WORKS v. DUMLER. (No. 27200.) 
Supreme Court of Mississippi, Division A. Feb. 11, 1929. 
Syllabus by the Court. 

129 Southern Reporter 450. 

1, INSURANCE—LAW EXEMPTING “PROCEEDS OF JUDGMENT FOR 
PERSONAL INJURY” HELD INAPPLICABLE AS TO RECOVERY ON 
DISABILITY PROVISION OF INDEMNITY CONTRACT (HEMING- 
WAY’S CODE 1927, § 1895). 


Hemingway’s Code 1927, § 1895, exempting proceeds of judgment for per- 
sonal injury from liabilities for debts of person injured, held inapplicable as to 
money recovered against insurance company on disability provision of indemnity 
contract; the word “proceeds of a judgment recovered on account of personal 
injury sustained,” meaning damages recovered for some injury inflicted by, or 
received as a result of, the act or omission of some active agency other than 
disease or other natural bodily infirmity. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


2. STATUTES—GENERALLY, TRUE SENSE IN WHICH WORDS ARE 
USED IN STATUTE IS ASCERTAINED BY TAKING THEM IN OR- 
DINARY AND POPULAR SIGNIFICATION. 

True sense in which words are used in statute is to be ascertained generally 
by taking them in their ordinary and popular signification, unless clearly neces- 
sary to enlarge or modify this in order to effect plain intent of Legislature. 

(For other cases, see Statutes, Dec. Dig. § 188.) 
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3. INSURANCE—PROCEEDS OF JUDGMENT RECOVERED UNDER DIS- 
ABILITY PROVISION WERE NOT EXEMPT FROM GARNISHMENT 
UNDER LAW EXEMPTING PROCEEDS OF LIFE POLICY (HEMING- 
WAY’S CODE 1927, § 1893). 

Proceeds of judgment recovered under disability provision of insurance poli- 
cy held not exempt from garnishment by virtue of Hemingway’s Code 1927, § 
1893, exempting the proceeds of a life insurance policy not exceeding $5,000 
from liability for debts of decedent; the money recovered under the disability 
provision being in no way the proceeds of a life insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


4. INSURANCE—ATTORNEY HAS LIEN ON CLIENT’S FUNDS FOR SER- 
VICES RENDERED. 
An attorney has a lien on funds of his client for services rendered in pro- 
ceeding by which money was collected. 
(For other cases, see Insurance, Dec. Dig. § 675.) 


5. INSURANCE—ATTORNEYS HAD PARAMOUNT LIEN ON AMOUNT 
RECOVERED FOR CLIENT UNDER DISABILITY PROVISION OF IN- 
SURANCE POLICY PURSUANT TO CONTINGENT FEE CONTRACT. 
Attorneys recovering money for client under disability provision of insur- 

ance policy pursuant to contract for contingent fee had a paramount lien on 

amount recovered to extent of fee, in absence of showing that contract was un- 
reasonable or unconscionable. : 

(For other cases, see Insurance, Dec. Dig. § 675.) 

j Appeal from Circuit Court, Bolivar County, Second District; W. A. Alcorn, 

r., Judge. 

Action by the Chattanooga Sewer Pipe Works against L. J. Dumler and 
dthers, wherein the New York Life Insurance Company was made garnishee; 
the garnishee subsequently requesting that plaintiff and defendant named be 
interpleaded to determine rights of property in money paid into court. Judg- 
ment dismissing the writ of garnishment and ordering the money paid to de- 
fendant named, and plaintiff appeals. Reversed and rendered. 

Somerville & Somerville, of Cleveland, and Howorth & Howorth, of Jackson, 
for appellant. 

Shands, Elmore & Causey, of Cleveland, for appeilee. 

Cook, J. 

On April 15, 1924, the appellant, Chattanooga Sewer Pipe Works, secured 
judgment against O’Neal, Dumler & Miles, a partnership, and L. J. Dumler, 
as an individual, and this judgment was duly enrolled on the judgment roll of 
the Second judicial district of Bolivar county, Miss., on April 22, 1924. On Jan- 
uary 17, 1924, the appellee L. J. Dumler filed a suit in the circuit court of the 
Second judicial district of Bolivar county against the New York Life Insurance 
Company on a policy of insurance, seeking to recover under the provisions of 
the policy for total disability of the appellee from January 19, 1922, to January 
19, 1923, and this suit was pending at the time the appellant secured its judg- 
ment against the appellee, and at the time of the issuance of the writ of garnish- 
ment here involved. On September 22, 1924, based upon the enrolled judgment 
against the appellee, the appellant filed a suggestion for a writ of garnishment, 
and the writ was issued and served on the New York Life Insurance Company 
on September 25, 1924. 

On January 28, 1925, four months and three days after the service of the 
writ of garnishment on the New York Life Insurance Company, the appellee 
Dumler and the other members of the firm of O’Neal, Dumler & Miles filed 
joint and several petitions in bankruptcy, listing among its creditors the appel- 
lant, which then held a judgment against the firm and the appellee. The appel- 
lee was regularly adjudicated a bankrupt, and was afterwards granted a dis- 
charge. The policy of insurance upon which suit was then pending was not 
listed on the original schedules filed in the bankruptcy proceedings, but was 
listed on an amended schedule, and thereafter, upon a petition filed by the 
bankrupt, the referee in bankruptcy ordered the trustee to surrender the policy 
to the appellee, not upon any claim of exemption, but on the showing or ground 
that it then had no cash surrender value and was of no value to the estate. 
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The insurance company answered the writ of garnishment, and denied any 
liability or indebtedness to the appellee, but suggested that its liability to ap- 
pellee on the insurance policy was then in litigation, and asked the court to 
suspend action until the final determination of such litigation. This was done, 
and, upon the final determination of the cause in favor of the appellee, the in- 
surance company paid unto the court the amount that had been adjudicated to 
be due by it to the appellee, and asked that the appellant and the appellee 
Dumler be interpleaded to determine the rights of property in this money. The 
appellant and the appellee filed petitions asserting their respective claims to 
these funds; the appellant claiming under and by virtue of the lien of the 
garnishment writ, and appellee claiming that the money arising from the cause 
of action against the insurance company was exempt from all liability and debts 
against him, and that one-half of said money was subject to a superior lien to 
the garnishment, being the attorneys’ fees for recovering from said insurance 
company the money, under a contract of retainer made before the filing of the 
writ of garnishment. 

The garnishment proceedings and the proceedings interpleading the respec- 
tive claimants of the funds received from the insurance company were consoli- 
dated and heard before the court, without the intervention of a jury, upon an 
agreement of counsel as to the rendition, date, and amount of the judgment 
against appellee, and the adjudication and discharge of the appellee as a bank- 
rupt. It was also agreed that the money in the hands of the court was the pro- 
ceeds of a judgment against the New York Life Insurance Company in a suit 
on a policy of insurance in said company, and on the life of appellee, contain- 
ing a clause to the effect that, if he became wholly disabled by bodily injury 
or disease, and was thereby prevented from engaging in any occupation what- 
ever for remuneration or profit, then he should have cause of action against 
said company. It was also agreed that the record of the proceedings in bank- 
agreed that, at the time of the filing of the suit against the insurance company 
should be considered as introduced in evidence in this cause. It was further 
agreed that, at the time of the filing of the suit against the insurance company 
by the appellee, Dumler, it was agreed between the said Dumler and the at- 
torneys filing said suit that the fee of said attorneys in said cause was to be 
one-half of all amounts recovered, and that said attorneys, Shands, Elmore & 
Causey, were to receive one-half of all amounts recovered in said cause. Upon 
the hearing of the cause, the court below held that the funds in controversy 
were exempt from garnishment, and ordered that the writ of garnishment be 
dismissed and the money paid to the appellee L. J. Dumler, and from this judg- 
ment this appeal was prosecuted. 

[1] The appellee contends that the money here in controversy is the pro- 
ceeds of a judgment for personal injury sustained by the appellee, and therefore 
inures to him free from all liability for his debts, under and by virtue of chap- 
— 146, Laws of 1914 (section 1895, Hemingway’s 1927 Code), which reads as 
ollows: 


“The proceeds of any judgment not exceeding ten thousand ($10,000.00) dol- 
lars recovered by any person on account of personal injuries sustained, shall 
ure to the party or parties in whose favor such judgment may be rendered, 
free from all liabilities for the debts of the person injured.” 


We do not think this statute has any application to the facts of this case. 
The recovery by appellee against the insurance company was upon an indem- 
ity contract by which the insurance company agreed to pay annually to appel- 
lee one-tenth of the face of the policy if he became wholly disabled by bodily 
injury or disease so that he was permanently and continuously prevented from 
engaging in any occupation whatever for remuneration or profit. The proof 
upon which the recovery was based was to the effect that during the period 
for which recovery was had the appellee was suffering from a disease known 
as multiple neuritis, resulting in extreme nervousness and partial paralysis. 


[2] It is probably true, as contended by counsel for the appellee, that the 
words “personal injury sustained” in their broadest significance could be con- 
strued to cover damage to the body or person resulting from disease, or, in 
other words, that a diseased body is one that has sustained an injury, but we 
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do not think these words, as used in this statute, were intended to convey such 
meaning, or that they should be construed to cover “an action on account of 
personal injuries sustained.” ‘The true sense in which words are used in a 
statute, is to be ascertained generally by taking them in their ordinary and 
popular signification” (Green v. Weller, 32 Miss. 650), and “words employed in 
a statute are to be taken in their ordinary and obvious signification, unless it 
is clearly necessary to enlarge or modify this in order to effect the plain intent 
of the legislature” (Peeler v. Peeler, 68 Miss. 141, 8 So. 392), and we think the 
ordinary and popular understanding of the words, “proceeds of a judgment re- 
covered on accounts of personal injury sustained,” is damages recovered for 
some injury inflicted by, or received as a result of, the act or omission of some 
active agency other than disease or natural bodily infirmity, and that these 
words were not intended to cover, and should not be construed as covering, an 
action on a contract to indemnify the insured against disability resulting from 
diséase. 

The appellee next contends that the proceeds of this judgment against the 
insurance company are exempt under and by virtue of the provisions of chapter 
186 of the Laws of 1922 (section 1893, Hemingway’s 1927 Code), which reads as 
follows: 

“The proceeds of a life insurance policy not exceeding five thousand dollars 
payable to the executor, or administrator of the insured, shall inure to the heirs 
or legatees, freed from all liability for the debts of the decedent, except pre- 
miums paid on the policy by any one other than the insured for debts due for 
expenses of last illness and for burial; but if the life of the deceased be in- 
sured for the benefit of his heirs or legatees at the time of his death otherwise, 
and they Shall collect the same, the sum collected shall be deducted from the 
five thousand dollars and the excess of the latter only shall be exempt. But no 
fee shall be paid or allowed by the court to the executor or administrator for 
handling same.” 

In support of the view that this money is exempt under the provisions of 
this statute, the appellee relies upon the case of Dreyfus v. Barton, 98 Miss. 
758, 54 So. 254, in which it was held that the object of this statute is to secure 
to the insured a policy not to exceed three (now five) thousand dollars from 
lability to any creditor or any debt, the court saying: 


“This statute exempts the whole proceeds, or any part of it, whether the 
value accrues during the life or after the death of the insured. The cash sur- 
render value of the policy is just as much ‘proceeds’ of the policy, within the 
meaning of the statute, as would be the full amount after the death of the in- 
sured. In other words, when the person insured dies, the proceeds of the policy 
are exempt; while he lives, if the policy acquires a cash surrender value, this 
cash surrender value is ‘proceeds’ within the meaning of the statute, and ex- 
empt so long as the value in either case does not exceed $3,000. Any other 
construction of the statute would impair, if it did not destroy in some cases, 
the object of the statute.” 


We do not think that this case is controlling or decisive of the question 
presented by this record. In the Barton Case, supra, the question decided was 
that the cash surrender value of a strictly life insurance policy was “proceeds” 
of the policy within the meaning of the statute, and was exempt during the 
life of the insured as well as after his death. To hold otherwise would permit 
the creditors of the insured to entirely destroy insurance taken for the pro- 
tection of the family of the insured by subjecting the cash surrender value of 
the policy to liability for the debts of the insured. 


[3] In the case at bar, the money involved is in no proper sense the pro- 
ceeds of a life insurance policy. It is true that it arises out of one of the pro- 
visions of a policy of insurance on the life of the appellee, but this provision 
is a contract of indemnity wholly separate from the contract to pay a fixed 
sum upon the death of the insured. The statute provides that the proceeds of 
a life insurance policy payable to the executor, or administrator, of the insured 
shall inure to the heirs or legatees freed from all liability for the debts of the 
decedent. In the contract of insrance upon which the appellee recovered, the 
‘life insurance is payable to the executor, administrator, or assigns of the de- 
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cedent, while the disability benefit is payable to the insured. in this contract 
of insurance, a separate premium of $38-for the disability benefit is fixed and 
named. The life insurance went into effect upon the delivery of the policy, 
while the disability benefit was payable one year after the anniversary of the 
policy next succeeding the receipt of proof that the insured had become wholly 
disabled by bodily injury or disease so that he was permanently and continu- 
ously prevented from engaging in any occupation whatsoever for renumera- 
tion or profit, and that such disability had existed for not less than 60 days. 
The indemnity benefit terminated when the insured reached the age of 60 years, 
while there was no such limitation on the life insurance. It was expressly pro- 
vided that payments made under the disability contract should not alter or re- 
duce the amount payable under the life insurance clause in any settlement of 
the policy. It thus appears that this contract of insurance contains two wholly 
separate contracts, one of life insurance, and the other a contract of indemnity 
against total and permanent physical disability, and that payments made un- 
der the latter contract in no wise affected the rights of the heirs and legatees 
of the insured, which are protected by the provisions of this statute. We there- 
fore conclude the proceeds of the judgment recovered by appellee under this 
disability benefit were not exempt from the garnishment, and that, since the 
writ of garnishment was levied more than four months prior to the date the 
appellee filed his petition in bankruptcy, the appellant is entitled to recover out 
of the funds paid into the court the full amount of its judgment, unless the 
funds so recovered from the insurance company are subject to a prior lien in 
favor of the attorneys for services rendered in the suit against the insurance 
company. 

[4, 5] Upon the trial of this cause in the court below, it was agreed that, 
at the time of the filing of the suit against the insurance company by the ap- 
pellee, he entered into a contract or agreement with his attorneys that they 
were to receive one-half of all amounts recovered as their compensation for 
services rendered in said cause. It has been uniformly held by this court that 
an attorney has a lien on the funds of his client for the services rendered in 
the proceeding by which the money was collected. Halsell v. Turner, 84 Miss. 
432, 36 So. 531, and authorities there cited. In the case of Halsell v. Turner, 
supra, it was held that “the rule is the same whether there exists an express 
contract between attorney and client for a stated fee or whether there is only 
an implied contract to pay the reasonable value of services rendered.” In the 
case at bar there was an express contract between the attorneys and the client 
which was made long prior to the levy of the writ of garnishment. The ap- 
pellee had a right to make this contract for a contingent fee, and there is 
nothing in the record to show, and no attempt to show, that it was unreason- 
able or unconscionable, and we are therefore of the opinion that these attorneys 
have a paramount lien on the funds for one-half thereof. 

The judgment of the court below will therefore be reversed, and a judgment 


will be entered here in favor of the appellant for $1,668.31, being one-half of 
the amount paid into court by the insurance company. 


Reversed, and judgment fof appellant. 


ZETNA LIFE INS. CO. v. DANIEL. No. 31007. 
Supreme Court of Missouri, Division No. 2. Oct. 1, 1931. 
42 Southwestern Reporter (2d) 584. 
7. INSURANCE. 

Incontestable clause does not affect liability, but merely limits time for as- 
serting defense. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

8. INSURANCE. 

Where insurer, within contestable period, pleads defense of fraud in action 
on policy, plea not being voluntarily withdrawn, insurer is entitled to set up 
such defense in subsequent action (Rev. St. 1929, § 5732). 

If beneficiary brought action on policy within contestable period, and 
insurer, within such period, tendered therein defense it was then entitled 

to make, and beneficiary dismissed such action, and after expiration of 
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contestable period brought another action on policy, beneficiary should 
then be held to be precluded from asserting that insurer had not con- 
tested policy within time prescribed. ~ 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Circuit Court, Scott County; Frank Kelly, Judge. 

Action by the Aétna Life Insurance Company against Julia E. Daniel. The 
Court of Appeals [33 S.W.(2d) 424] affirmed a judgment in favor of defendant 
sustaining a demurrer and dismissing plaintiff’s bill, and, because of conflict, the 
case is certified to the Supreme Court. 

Judgment of the circuit court affirmed. 


Ray B. Lucas, of Benton, and Jones, Hocker, Sullivan & Angert, Raymond 
J. Lahey, and Robert L. Aronson, all of St. Louis, for appellant. 

M. E. Montgomery, of Benton, and Ward & Reeves, of Caruthersville, for 
respondent. 

Cooiry, C. 

This action was instituted January 17, 1929, by the A%tna Life Insurance 
Company to cancel for fraudulent misrepresentations in procuring its reinstate- 
ment an insurance policy for $2,500 issued by said company to Archie D. Daniel 
in which respondent, Julia E. Daniel, was beneficiary. The suit was filed after 
the death of the insured. A demurrer to plaintiff's petition was sustained. Plain- 
tiff refused to plead further, and judgment was entered for defendant dismissing 
plaintiff’s bill. Plaintiff appealed to the Springfield Court of Appeals, where a 
decision was rendered affirming the judgment of the circuit court, reported in 
33 S.W.(2d) 424. The Court of Appeals certified the cause to this court because 
of conflict between its decision and that of the St. Louis Court of Appeals in 
New York Life Ins. Co. v. Cobb, 219 Mo. App. 609, 282 S. W. 494. 

It appears from the petition that the oiginal policy was issued November 
20, 1921, and contained a provsiion that it should be incontestable after one year 
from its date of issue. Premiums were payable on November 20 of each year. 
The’ premium due November 206, 1927, was not paid, and the policy lapsed. It 
was reinstated January 27, 1928, on application of the insured. The petition al- 
leges that the insured made certain material false statements in his application 
for reinstatement on which the insurance company relied, and by which it was 
induced to reinstate the policy, that the insured died August 31, 1928, and that 
the facts alleged to have been misrepresented by him in his application for rein- 
statement contributed to his death. ‘The petition asked for cancellation of the 
policy and that defendant be enjoined from instituting or maintaining an action 
or a suit under or on account of the policy. The petition did not allege that no 
such suit had been brought. 

Defendant’s demurrer was upon the grounds that there was no equity in 
plaintiff’s bill, that plaintiff had an adequate remedy at law, as shown by its 
petition, and that the petition failed to state facts sufficient to constitute a cause 
of action. 


Respondent’s contention is that the insurer would have a complete and ade- 
quate remedy at law by asserting the alleged fraudulent misrepresentations as a 
defense to an action on the policy if such action had been brought by the bene- 
ficiary and was pending, thereby permitting the insurer thus to contest the policy; 
that equity takes cognizance in such cases only to prevent irreparable injury to 
the insurer in being deprived of a valid defense which it could assert within one 
year from the date of the policy (or in this case the re-instatement), but could 
not assert thereafter and would therefore lose if an action on the policy were 
postponed by the beneficiary until after expiration of the contestable period, 
unless the insurer were allowed to contest the policy by suit in equity to cancel; 
and that therefore, in order to state a cause of action in equity, the petition 
must allege the facts showing that no suit had been brought on the policy, and 
for that reason the insurer could not present such defense and contest the policy 
by answer’ within the contestable period, and would be remediless without the 
aid of a court of equity. 

Appellant contends that its right to sue for cancellation of the policy for 
such fraudulent misrepresentations accrued to it when the policy was reinstated, 
and was not taken away by the death of the insured during the contestable 
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period, that the insurer must contest the policy within one year after its rein- 
statement, or be barred from resisting payment because of such misrepresentations, 
and that it could sue for cancellation at any time within the year, and was not 
obliged to wait to see whether a suit would be brought by the beneficiary within 
such period in which the issues could be presented by answer. 

As we understand appellant, it contends also that, where the policy contains, 
as in this case, a provision making it incontestable after a specified period, and 
the insured dies within that period, the insurer has an absolute right to sue 
in equity for cancellation on the ground of fraud or material misrepresentations 
in the procurement of the policy, regardless of whether or not an action to 
recover under the policy has been brought, and for that reason it need not be 
alleged that no such action has been brought; the fact being immaterial. And 
appellant further asserts that such allegation is immaterial and unnecessary, be- 
cause, if an action on the policy had been instituted by the beneficiary, it could 
be dismissed and another suit brought after the expiration of the contestable 
period, when the defense would be barred. To the latter argument respondent 
replies that, if suit had been brought on the policy, and the defense of fraud or 
misrepresentation had been interposed thereto by answer, such defense would 
constitute a contest of the policy during the contestable period, within the mean- 
ing of the policy, stopping the running of the period and saving the defense, which 
could in such circumstances be asserted by the insurer in any subsequent suit on 
the policy. 

The Springfield Court of Appeals reached the conclusion that under prior 
decisions of this court which it was bound to follow an insurance company could 
not in any event maintain an action to cancel the policy for fraud or misrepre- 
sentation in its procurement after the death of the insured, and on that ground 
held that plaintiff herein could not maintain this suit. The opinion cites the fol- 
lowing decisions of this court as compelling such conclusion: Schuermann v. 
Union Central Life Ins. Co., 165 Mo. 641, 65 S. W. 723: Kern v. Supreme 
Council American Legion of Honor, 167 Mo. 471, 67 S. W. 252, 257; Keller 
v. Home Life Ins. Co., 198 Mo. 440, 95 S. W. 903; State ex rel. National 
Council of Knights and Ladies of Security v. Trimble et al., 292 Mo. 371, 239 
S. W. 467; State ex rel. John Hancock Mut. -Life Ins. Co. v. Allen et al., 306 
Mo. 197, 267 S. W. 832; State ex rel. John Hancock Mut. Life Ins. Co. v. 
Allen et al., 313 Mo. 384, 282 S. W. 46. 


[1] As stated by the Court of Appeals, those were cases in which a suwit 
had been brought upon the policy and the company sought to convert the action 
into an equitable one by setting up fraud in the procurement of the policy and 
praying for cancellation. The right thus to convert the action into one in equity 
or to sue in equity for cancellation in the circumstances was denied. The court 
in those cases made the general statement that a suit to cancel could not be 
maintained after the death of the insured. But in none of those cases was the 
court considering a policy containing a provision making it incontestable after 
a specified time, and the language of the court must be read and understood with 
reference to the issues involved. 

[2] Absent a provision in the policy limiting the time within which the in- 
surer may contest it, the law is settled in this state by the decisions above re- 
equitable to that the insurer cannot maintain, after the death of the insured, an 
equitable action to cancel the policy for misrepresenttaion or fraud in its pro- 
curement, for the reason that the insurer has a complete and adequate remedy at 
law by setting up such fraud as a defense to an action on the policy whenever 
brought. Such is the rule also in the federal courts. Phoenix Mut. L. Ins. Co. 
v. Bailey, 13 Wall. (80 U. S.) 616, 20 L. Ed. 501; Cable v. U. S. Life Ins. Co., 
191 U. S. 288, 24 S. Ct. 74, 48 L. Ed. 188. The reasons for such holding are well 
stated in Schuermann v. Ins. Co., supra. But, where the policy provides that it 
shall be incontestable after a stated time, the reason for the rule announced in 
the Schuermann Case and like cases would not apply, unless an exception were 
made, because to apply the rule absolutely would or might unjustly deprive the 
insurer of a valid defense, since such provisions in insurance policies are gen- 
erally construed to deny to the company absolutely the right to defend on any 
ground not excepted from the operation of the provision, unless the policy is 
contested on such ground within the time therein designated, whether the in- 
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sured lives that long or not. And it is generally held, also, that the contest, to 
be effective, must be by a judicial proceeding in which the facts can be deter- 
mined and the question adjudicated. 

In Great Southern Life Ins. Co. v. Russ (C. C. A.) 14 F.(2d) 27, it is said 
that the following propositions are no longer open to debate: (1) That the in- 
contestable clause is valid; (2) that the clause is to be construed liberally and as 
covering false representations and fraud on the part of the insured; (3) that, 
where the policy provides that it shall be incontestable after a stated time from 
“date of issue,’ the time for contest begins to run from the date of the policy; 
(4) that the clause inures to the benefit of the policy, and applies even where 
the period elapses after the death of the insured. Numerous authorities, state and 
federal, are cited in support of the court’s statement. 

[3] It follows that, where the policy in question contains a provision mak- 
ing it incontestable after a given period, and the insured dies within that period, 
the insurer cannot justly be denied the right to bring and maintain suit to 
cancel the policy if necessary to preserve a defense which it has the right to 
assert only within that time. The decisions of this court above referred to are 
not to be construed as holding to the contrary. They did not deal with policies 
containing an incontestability provision such as is contained in the one here 
sought to be canceled. Where the policy contains such provision and the insured 
dies before expiration of the contestable period, and no suit has been brought 
to recover under the policy, the current of judicial authority is strongly in 
favor of allowing the insurer to maintain suit in equity to cancel the policy in 
order not to lose its defense through failure of the beneficiary to sue before 
expiration of the contestable period. That is a just rule. 

This question received careful consideration by the St. Louis Court of Ap- 
peals in New York Life Ins. Co. v. Cobb, supra, a suit similar to this one and 
involving a similar situation, except for one allegation in the petition in the 
Cobb Case which is not in the petition in this case, viz., that no suit or action 
had been instituted on the policy by the defendant beneficiary. The policy in the 
Cobb Case contained a provision making it incontestable after two years. Suit 
to cancel was brought after the death of the insured but within the two-year 
period. The court cited numerous authorities sustaining the right of the insurer 
under such circumstances to maintain the action, quoting at length from Mutual 
Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 177, 44 S. Ct. 90, 91, 68 L. Ed. 
235, 31 A. L. R. 102, wherein are set forth reasons why the suit should be al- 
lowed. The court in the Cobb Case held that the plaintiff could maintain the 
suit. We think the reasoning in that case is sound, and we agree with the con- 
clusion reached upon the facts stated in the petition there under consideration. 

If the petition in this case had contained allegations showing that no suit on 
the policy had been instituted, and that the insurer therefore could not set up 
as a defense the facts showing nonliability, we would hold that it stated a cause 
of action. Without such allegation we think it failed to state sufficient facts to 
show that plaintiff was entitled to equitable relief. 


[4-6] After the death of the insured, the claim of the beneficiary against the 
insurer is a legal demand upon which he 1s entitled to a jury trial, and a claim 
by the insurer of nonliability because of fraud or misrepresentation by the in- 
sured concerning matters which contributed to the insured’s death is a legal 
defense to an action at law upon the policy, triable by a jury. Schuermann v. 
Ins. Co., supra; State ex rel. v. Allen, 306 Mo. 197, 267 S. W. 832, supra; In- 
surance Co. v. Bailey, supra; Cable v. U. S. Life Ins. Co., supra. That would 
be true without the provision of our statute, now section 5732, Rev. St. 1929, to 
the effect that the question whether such matters contributed to the death is for 
the jury. Schuermann v. Ins. Co., supra. The insurer thus has a complete and 
adequate remedy at law, unless by some special circumstance it is precluded 
from making the defense in a suit upon the policy. See cases last above cited. 
The insurer is entitled to invoke relief by an equitable action only when neces- 
sary in order to avoid irreparable injury, such as threatened or possible loss 
of its defense, which it might otherwise sustain. The cases sustaining the right 
of the insurer to sue for cancellation after the death of the insured and within 
the contestable period clearly proceed upon that principle. 

[7] The incontestable clause in the policy does not affect the question of 
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liability. It merely limits the time within which the insurer may assert a de- 
fense which, absent such provision in the policy, could be asserted whenever suit 
might be brought thereon. If within the contestable period the insurer has op- 
portunity to contest liability in an action at law, we can see no reason why it 
should be permitted to decline to do so and to elect to sue for cancellation when 
it could not maintain such suit under a policy not containing the incontestable 
clause. 

[8] This brings us to the contention made by appellant and denied by re- 
spondent that, even if a suit on the policy had been brought prior to the filing 
of the plaintiff’s bill and an answer setting up its defense had been filed therein 
by the insurer, the plaintiff in such suit on the policy might dismiss that suit and 
bring another after expiration of the contestable period, in which case the in- 
surer would be barred from contesting its liability. 

In Powell v. Mutual Life Ins. Co. of New York, 313 Ill. 161, 144 N. E. 825, 
36 A. L. R. 1239, cited by both parties herein, the Supreme Court of Illinois, con- 
cerning a similar contention, said: “But it is argued that in case of death and 
suit on the policy started within two years, where the insurer has filed pleas 
within the two years, the beneficiary may dismiss his case and bring another 
after the two-year period has expired, when the insured cannot plead his de- 
fense of fraud. This cannot be. Filing such pleas within the two years stops the 
running of that period, and, where not voluntarily withdrawn, renders available 
in a later suit on the policy the defense set out in such plea. The insurer has 
by such pleas complied with the ‘incontestable’ clause, and it will avail the bene- 
ficiary nothing to dismiss his suit.” 313 Ill. 161, 144 N. E. loc. cit. 828, 36 A. 
I. ak. 1239. 

Appellant cites several federal cases in which the view is expressed that in 
such circumstances the insurer would be barred from making its defense in the 
subsequent suit brought after expiration of the contestable period. See New 
York Life Ins. Co. v. Jensen et al. (D. C. Neb.) 38 F.(2d) 524; New York 
Life Ins. Co. v. Seymour (C. C. A. 6th Cir.) 45 F.(2d) 47, 73 A. L. R. 1523; 
Abraham Lincoln Life Ins. Co. v. Kleven (D. C. Mass.) 33 F.(2d) 638. 

The holding in Powell v. Ins. Co., supra, appeals to us as based on sound 
reason and justice. If the beneficiary brought an action on the policy within the 
contestable period, and the insurer, within such period, tendered therein a de- 
fense it was then entitled to make, and the beneficiary dismissed such suit and 
after the expiration of the contestable period brought another suit on the policy, 
the beneficiary should then in reason and justice be held to be precluded from 
asserting that the insurer had not contested the policy within the time prescribed. 
Certainly no court would permit a litigant thus by his own act to deprive his 
adversary of a valid defense which such adversary had timely offered. And we 
agree with the Illinois Supreme Court that, by thus filing its plea within the 
contestable period, such plea not being voluntarily withdrawn, the insurer would 
have “complied with the ‘incontestable’ clause,’ and would be entitled to set up 
such defense in any subsequent suit brought by the beneficiary on the policy. 

[9] Although the fact does not appear in the record, appellant, by way of 
emphasizing its argument, informs us in its brief that defendant herein had in 
fact brought such suit which was pending when this suit was filed, but that 
such suit on the policy was dismissed before appellant had pleaded or was by 
law required to plead thereto, and after the expiration of the contestable period. 
But appellant suggests no reason why it could not have pleaded thereto and 
have tendered its defense therein as easily and speedily as it could and did file 
this suit to cancel. While it had the legal right to wait until the return term of 
the writ to file its answer, it was not compelled to do so. The statute (Rev. St. 
1929, § 769) does not preclude a defendant from answering before the return 
term. On the contrary, it provides that he shall plead on or before the date 
specified. Under the facts related in its brief, appellant clearly had the opportunity 
to contest the policy at law without bringing suit to cancel. 

[10] It-is contended that section 5732, Rev. St. 1929, which provides that no 
misrepresentation made in obtaining the policy shall be deemed material or avoid 
the policy unless the matter misrepresented actually contributed to the event on 
which the policy was to become payable, and that whether it so contributed is 
a question for the jury, has no application in a suit to cancel the policy; that 





Life] Jenkins v. John Hancock Mutual Life Ins. Co. 59 


it only applies in actions at law upon the policy. Appellant quotes from the 
Schumann Case in substance that the act was not intended as a general re- 
straint upon the power of courts of equity, by proper proceedings, to relieve 
against fraud perpetrated against insurance companies, and from the Kern Case 
that “the statute takes away no material right that was enjoyed prior to its 
adoption.” Nothing we have said herein runs counter to the holding in the 
Schuermann and Kern Cases. Nor does our conclusion rest upon the provision of 
section 5732 that the question of whether the alleged misrepresented facts con- 
tributed to the death of the insured is for the jury. Without that provision, such 
question would be for the jury in a suit brought on the policy after the death 
of the insured, as pointed out above and as held in the Schuermann Case. But 
those cases do not authorize a holding that the statute is in no way to be con- 
sidered in a suit in equity to cancel brought after the death of the insured where 
such suit is maintainable. The statute has an important purpose other than to 
declare it to be a jury question whether or not the alleged misrepresented facts 
contributed to the insured’s death, a purpose clearly and forcibly pointed out in 
the Schuermann Case. It limits and prescribes the character of misrepresenta- 
tions for which liability under the policy may be avoided after the death of the 
insured. That part of the statute must necessarily be taken into consideration in 
any action by which liability is sought to be denied after the death of the in- 
sured, by whatever form of action or in whatever forum nonliability may be 
asserted. Appellant recognized that fact in this case by pleading in its petition 
that the matters misrepresented by the insured, because of which it sought can- 
cellation of the policy, contributed to the death of the insured. 

For the reasons stated, the judgment of the circuit court is affirmed. 

Westhues and Fitzsimmons, CC., concur. 

Per Curiam. 

The foregoing opinion by Cooiey, C., is adopted as the opinion of the court. 

All of the Judges concur. 


JENKINS v. JOHN HANCOCK MUT. LIFE INS. CO. 


Court of Appeals of New York. Oct. 20, 1931. 
178 Northeastern Reporter 9. 
1. INSURANCE. 


False answer in application denying professional treatment for discharge from 
ear held material false representation, avoiding life policy issued without medical 
examination. 

. The application inquired as to whether applicant had been treated for 

any of the 27 enumerated diseases, one of which was discharge from ear, 

and left space for details of illness. The applicant made negative an- 
swer, though she had received treatement for discharge from ear within one 
year of application. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE. 

_ Answer in application to question concerning medical advice constituted ma- 
terial false representation, where physician attended insured on three occasions 
within preceding year. 

The evidence disclosed that physician had treated insured for one week 

for grippe about a year previous to the application, and that grippe was 
not one of the diseases or disorders specifically mentioned in the applica- 
tion. On the other two occasions, treatment was for inflammation of the 
ear with discharge of pus, and for inflammation of Fallopian tube, dis- 
charge from ear being on list of enumerated disorders which application 
required applicant to report. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action, by Leslie Jenkins against the John Hancock Mutual Life Insurance 
Company. Judgment of Trial Term setting aside a verdict of the jury in plain- 
tiff’s favor and dismissing the complaint was reversed by the Appellate Division, 
232 App. Div. 526, 250 N. Y. S. 231, and the verdict reinstated, and defendant ap- 
peals. 
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Judgment of Appellate Division reversed, and that of Trial Term affirmed. 

Thomas McCall, Leonard M. Gardner and Frederick C. Tanner, all of New 
York City, for appellant. 

Robert M. Hitchcock, of New York City, for respondent. 

Pounp, J. 

The action is brought on a life insurance policy for $3,000 issued by the de- 
fendant on the life of Martha Jenkins without a medical examination. The policy 
was applied for on April 11, 1929. The insured died on July 27, 1929. The cause 
of death was pulmonary tuberculosis. 

In her written application for the policy, attached to and made a part thereof, 
the insured, having stated that she was at the time in good health, was asked the 
following question: “Have you ever had or been treated for any of the following? 
Answer yes or no to each. If yes, give full particulars in space below.” Then fol- 
lows a list of twenty-seven enumerated diseases, and a question, “any surgical op- 
eration?” The list includes consumption, pleurisy, and discharge from the ear. 
A blank space is left for “details of illnesses recorded above.” ‘To each of these 
questions the applicant recorded a negative answer. To a question, “have you 
ever received or applied for treatment in any hospital, dispensary, sanitarium, 
cure or other institution?” she answered in the negative. Then followed the ques- 
tion, “Have you within the past five years had medical advice for any disease or 
disorder not included above? Give full particulars.” She answered, “No.” 

The proofs of death include a certificate of Dr. Lang, in which he says he 
treated the insured for a week in March, 1929, for acute tonsilitis, and again in 
April, 1929, for pleurisy, dry bronchitis, and that further examination revealed a 
tubercular affliction. He testified, however, that at some uncertain date, which 
perhaps was Apri) 4, 1929, but might have been July 4, he treated the insured and 
reported her case to the bureau of preventable diseases in the city department of 
health. The Appellate Division came to the conclusion that the evidence of Dr. 
Lang as to the date when he treated the insured for tuberculosis in relation to 
April ]1, 1929, the date of the application, was sufficiently conflicting to make a 
— of fact for the jury whether he had treated her before or after that 

ate 

Another certificate was furnished by Dr. Matez. He says he treated the in- 
sured for a week for grippe in April, 1928; May 9, 1928, for two weeks for puru- 
lent otitis of the right ear; and September 14, 1928, for salpingitis, left. Purulent 
otitis means medically an inflammation of the ear with discharge of pus. Salpin- 
gitis is inflammation of a Fallopian tube. Insured was absent from work four 
days with the grippe, but she did not leave her work on the other occasions when 
she consulted Dr. Matez. 

Another certificate was made by Dr. Conklin. He attended her during her 
last illness at the hospital where she had been for three weeks prior to her death. 
He had been her attending physician from May 31, 1929. His opinion from the 
patient’s statement was that her health was first impaired three years ago. Dr. 
Williams, another attending physician at the hospital, certifies to the same effect. 
Nothing conclusive appears in these certificates, and Dr. Rosenfield, another attend- 
ing physician, says that in his opinion her health was first impaired in May, 1929. 

On this evidence, the trial justice set aside a verdict in favor of plaintiff, who 
was the husband of the insured and the beneficiary named in the policy, and dis- 
missed the complaint. The Appellate Division reversed and reinstated the verdict 
on the ground that although the insured died of pulmonary tuberculosis (which is 
a form of consumption which may have a brief duration but is said to be most 
common as the termination of a chronic affection of the lungs), it did not appear 
that she had been treated for that disease before the policy had been taken out, 
and the jury might find that the ills for which she had consulted a physician prior 
to applying for insurance were trivial disorders which had not affected her pres- 
ent state of health. Cushman v. United States Life Ins. Co., 70 N. Y. 72; Nowak 
v. Brotherhood of American Yeomen, 249 N. Y. 78, 162 N. E. 589; Id., 252 N. Y. 
465, 467, 169 N. E. 647. 

[1] In the case last cited, it was held that in that particular instance, and as 
there shown, the juxtaposition of the questions controlled and limited the mean- 
ing of the language used so as to permit the inference that only ailments affect- 
ing general health were covered by the question: “Have you ever consulted a 
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physician?” ‘The court was at pains to qualify its holding by stating that it is not 
to be taken as authority for the proposition that in all cases questions as to con- 
sultations with a physician must be taken to relate only to communications be- 
tween doctor and patient in respect to grave bodily disorders. In the case before 
us, the first question after those calling for her name and date of birth was whe- 
ther she was in good health. Then followed the question as to specific maladies, 
including discharge from the ear. This question plainly indicated that the insurer 
wished to know the details of any professional treatment for discharge from the 
ear in order to decide whether it would issue a policy. The insurer did not make 
this a trivial inquiry, limited to cases where the patient was kept from work by 
the malady. It was made material to the risk. The insurer so determined, and it 
was not for the insured to pass it over as trifling. ‘Although no disease may have 
developed, symptoms which had required medical attention might indicate condi- 
tions from which disease might be generated.” ‘Travelers’ Ins. Co. v. Pomerantz, 
246 N. Y. 63, 68, 158 N. E. 21, 22; Minsker v. John Hancock Mutual Life Ins. 
Co., 254 N. Y. 333, 173 N. E. 4. The untruthful answer defeats recovery on the 
policy. A truthful answer might have been followed with a medical examination 
or further inquiry. 

[2] We are also of the opinion that the answer to the further question as to 
other medical advice and the “full particulars thereof” constituted a material false 
representation. It is a strict but humane ruling that when the insurer asks the ap- 
plicant to say merely whether he has consulted a physician for any disease or dis- 
order not enumerated in the list, the insured, if in good health at the time, need 
not recall his visits for medical advice for such minor ills as constipation or com- 
mon cold in the head, which are readily relieved by simple remedies, and do not 
impair his general health. Here the undisputed evidence is that Dr. Matez had 
attended the insured on three separate occasions within the year prior to the mak- 
ing of the application. The case is not one where the insured, in good health at 
the time of applying for insurance, fails to give the details of a call on the doctor 
now forgotten and immaterial to the risk. The insurer was entitled to know, if 
it made proper inquiry, the medical history of a case where insured had been con- 
sulting physicians within the year, and died soon after the policy was issued. 
Whether or not a recent attack of grippe or influenza is, standing alone, impor- 
tant enough to be mentioned, discharge from the ear is on the list of enumerated 
disorders which must be reported. If a medical examination Had been required, 
the company might have learned the facts. As no medical examination was re- 
quired, the company acted on the truthfulness of the material representations of 
the insured. The doctrine of the American Yeomen Case, supra, should not be 
extended beyond its reasonable implications. 

The judgment of the Appellate Division should be reversed, and that of the 
Trial Term affirmed, with costs in this court and in the Appellate Division. 

Cardozo, C. J., and Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Judgment reversed, etc. 


PRUDENTIAL INS. CO. OF AMERICA y. SINGLETARY. No. 20841. 
Supreme Court of Oklahoma. Sept. 22, 1931. 
Rehearing Denied Oct. 13, 1931. 
3 Pacific Reporter (2d) 657. 
1, INSURANCE. 
_ Whether insured was permanently and totally disabled held question of fact 
in action on policy containing disability clause; verdict will not be disturbed on 
appeal, where there is competent evidence tending to support jury’s finding. 
Syllabus by the Court. 


In an action on an insurance policy which provides for monthly 
payments where the insured becomes permanently and totally disabled, 
the question of whether or not the insured is permanently and totally 
disabled is a question of fact, and the verdict of the jury will not be dis- 
turbed by this court on appeal where there is competent evidence tend- 
ing to support the verdict and finding of the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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2. INSURANCE. 

Disability benefits held payable from date of permanent disability, not from 
date of proof thereof, under policy providing for payment of benefits on furnish- 
ing proof of permanent disability. 

Syllabus by the Court. 
An insurance policy provides, if the insured shall furnish due proof 

to the company that, while this policy was in full force and effect, he 
(or she), at any time after the payment of the first premium on this 
policy, and before attaining sixty years of age, from any cause whatso- 
ever, had become permanently disabled, the company will, during such 
disability, pay to the insured, at the home office of the company, the 
amount insured, less any indebtedness, in 120 monthly installments dur- 
ing ten years, each installment of the amount of $9.74 per $1,000 of insur- 
ance payable, the first installment to become payable immediately upon 
receipt of by the company of such proof of disability. Held that under 
this policy the date of the payments dates from the date of permanent 
disability and not from the date proof of said disability was furnished 
the company. 


(For other cases, see Insurance, Dec. Dig. § 597.) 


Appeal from Court of Common Pleas, Tulsa County, S. J. Clendinning, 
fudge. 

Action by Edward P. Singletary against the Prudential Insurance Company 
of America. Judgment for plaintiff, and defendant appeals. 


Affirmed. 

Mason, Williams & Lynch, of Tulsa, for plaintiff in error. 

C. B. Stuart, C. A. Coakley, E. J. Doerner, and B. A. Hamilton, all of Tulsa, 
for defendant in error. 

Crane. VC. J. 

This action was commenced by Edward P. Singletary against the Pruden- 
tial Insurance Company in the court of common pleas, Tulsa, Okl., to recover 
upon an insurance policy. 


Plaintiff in error was defendant below; defendant in error was plaintiff be- 
low. Parties will be referred to as they appear in the trial court. Plaintiff al- 
leged in his petition that during the month of May, 1923, the defendant issued 
to him an insurance policy in the sum of $5,000, which policy among others, 
provided, in substance: “If the plaintiff became totally and permanently dis- 
abled either physically or mentally from any cause whatsoever and unable to 
engage in any occupation or perform any work for compensation that up to 
the full amount of the policy it would pay to the plaintiff in such event in month- 
ly installments the sum of $48.00 per month, waiving in said event the payment 
of any additional premiums by the plaintiff.” 


Plaintiff further alleged that during the month of August, 1924, he be- 
came totally and permanently disabled and that thereafter, on or about the 
15th day of January, 1925, he notified the defendant of his condition and of the 
fact that he was totally and permanently disabled, and furnished the defendant 
due proof of his total and permanent disability. That on the 22d day of July, 
1925, defendant commenced the payment of monthly payments provided in said 
policy and continued said monthly payments to the 22d day of July, 1927. And 
that thereafter defendant refused to pay the monthly installments. Plaintiff 
further alleged that he had performed all conditions of said policy of insurance 
on his part to be performed, and that, by reason of the allegations heretofore 
made, defendant is indebted to plaintiff under said insurance contract, in the 
sum of $1,412.47. Defendant answered by way of general denial. Cause came 
on for trial before jury. 

The jury rendered a verdict in favor of the plaintiff, and judgment was 
entered thereon in favor of the plaintiff by the court. A motion for new trial 
was filed, overruled, and the defendant brought the cause here for review. De- 
fendant below, plaintiff in error herein, presents in its petition in error 34 
assignments of error. 

At page 2 of plaintiff in error’s brief it states: “More specifically the issue 
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involved is whether or not the plaintiff below was totally and permanently dis- 
abled within the meaning of the policy.” 

[1] The question of whether or not the plaintiff was totally and perman- 
ently disabled within the meaning of the policy was a question of fact which 
was submitted to the jury and found against the defendant’s contention. The 
first contention of plaintiff in error is: The record in this case does not sup- 
port the judgment. 

With this contention we cannot agree, this being a question of fact. The 
disability of plaintiff was submitted to the jury on conflicting testimony and 
the jury found against the contention of the defendant in favor of plainiff, 
and, there being a conflict in the testimony, this court will not weigh the evi- 
dence to determine the weight and value thereof. Where there is competent 
evidence supporting the finding and verdict of the jury, the same will not be 
disturbed by this court on review. 

An examination of the record discloses competent evidence sufficient to 
support the verdict of the jury. 

[2] Defendant’s next contention is: Plaintiff cannot recover disability bene- 
fits for the period of alleged disability prior to the time proofs were furnished. 

Defendants cites, in support of this contention, Mid-Continent Life Insur- 
ance Co. v. Walker, 128 Okl. 75, 260 P. 1109, 1110. 

The contract in the case at bar and in the Walker Case, supra, provides 
in part, after providing for notice, as follows: “If the insured shall furnish the 
company with due proof that he has since such payment and before having 
attained the age of 60 years become wholly disabled. * * * Six months after 
receipt of such proof, the company will begin to pay to the insured a monthly 
income of 1 per cent. of the face amount of this policy.” 

The contract sued on in this case provides in part as follows: “If the in- 
sured shall furnish due proof to the company, that while this policy was in 
full force and effect, he (or she) at any time after the payment of the first 
premium on this Policy, and before attaining sixty years of age, from any 
cause whatsoever had become permaently disabled * * *. The company will, 
during such disability pay to the Insured at the Home Office of the Company, 
the amount insured, less any indebtedness, in 120 monthly installments during 
ten years, each installment of the amount of $7.95 per $1,000.00 of insurance 
payable; the first installment to become payable immediately upon receipt of 
by the company of such proof of disability.” 

In the Walker Case, supra, payment was to become due 6 months after 
receipt of the proof of disability. In the case at bar, the company was to pay 
during such disability to the insured the amount specified. 

Several cases are cited by the plaintiff in error, but each case must be 
construed according to the contract of insurance. 

We are of the opinion that the insured under the contract in this case 
could recover during his disability, the first payment to be made immediately 
upon receipt by the company of such proof of disability. 


Defendant’s next contention is: The evidence of the case does not show 


plaintiff was totally and permanently disabled from July, 1927, to the time of 
trial. 


There is a conflict in the testimony, and there is some testimony that part 
of the time the plaintiff was out of the hospial and was able to go to his room 
and to town and that his wife would drive him around and he would sell some 
insurance. However, the evidence discloses that the plaintiff had a serious in- 
fection to his left limb. That he was in the University Hospital in Oklahoma 
City from October, 1924, until February, 1926, and underwent five operations 
while in that hospital. That he later went to Durant, Oklahoma, and was oper- 
ated on twice at Durant, and that his limb was in such a serious condition at 
the time of the trial that the defendant contends it was error to exhibit the 
same to the jury. 

Dr. Perry testified that in his judgment the plaintiff was permanently and 
totally disabled. Dr. Calhoun testified that in his opinion the plaintiff was 
permanently and totally disabled. Dr. Colwick testified in his opinion plain- 


+) 


iff’s condition could be cured. However, the record discloses that Dr. Colwick 
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had performed one operation on plaintiff and his brother had performed an- 
other operation on plaintiff after plaintiff had undergone five operations pre- 
vious to those performed by the witness and his brother. We think this evi- 
dence is sufficient to support the verdict of the jury that the plaintiff was 
totally and permanently disabled from July, 1927, to the time of the trial. 

The defendant next contends: It was error for the court to receive the 
testimony of Drs. Perry and Calhoun for the reason they were not shown to 
be competent to testify as to the plaintiff’s condition. There is no merit to 
this contention. Drs. Perry and Calhoun were qualified witnesses and had ob- 
served plaintiff’s condition and were competent to testify. 

It is next contended that it was error for the court to permit plaintiff to 
remove all clothing in open court and exhibit his leg to the jury. Several cases 
are cited supporting this contention, none of which are in point. 

This court in the case of the Continental Casualty Co. v. Wynne, 36 OkIl. 
325, 129 P. 16, in the second paragraph of the syllabus, said: “Ordinarily, where 
the question of a physical injury, its extent or permanency, is in issue, it is not 
error to permit the plaintiff to exhibit the injured part of the body to the jury.” 

The next contention is: Error of the court with respect to statements of 
the law applicable to the facts in this case and refusal to give the instructions 
requested by the defendant. 

The defendant’s next contention is: ‘The court’s charge to the jury was 
inconsistent. The instructions complained of are not inconsistent, and the in- 
structions as a whole stated the law of the case on the issues joined and was 
a fair and reasonable statement of law. The instructions must be considered as 
a whole, and, if the same considered as a whole fairly and reasonably presented 
the law to the jury on the issues joined, the same will not be disturbed by this 
court on appeal. 

It is not necessary for each separate instruction to impart every fact or element 
essential to sustain or defeat an action, nor is it necessary for each separate 
instruction to cover the entire case. If the different instructions taken to- 
gether and considered as a whole fairly presents the law of the case, and there 
is no conflict of the different paragraphs thereof, this will be sufficient. 

Kenyon v. Perry et al., 113 Okl. 188, 240 P. 702; Sharum vy. Sharum, 121 
Okl. 53, 247 P. 97. 

An examination of the record and plaintiff in error’s brief discloses that 
the plaintiff in error had a fair trial on a question of fact which was decided 
against it by the jury, and the evidence is sufficient to support the verdict of 
the jury, and, finding no prejudicial error, judgment of the trial court is affirmed. 

Lester, C. J., and Riley, Hefner, Cullison, Swindall, McNeill, and Kornegay, 
JJ., concur. 

Andrews, J., absent. 


BRADLEY v. METROPOLITAN LIFE INS. CO. ‘No. 13250. 
Supreme Court of South Carolina. Oct. 2, 1931. 


160 Southeastern Reporter 721. 

INSURANCE. 

Judgment for plaintiff held proper in action against insurance company for 
refusal to pay on life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Chester County; J. Henry 
Johnson, Judge. 

Action by Cornelius Bradley, administrator, against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hemphill & Hemphill, of Chester, and Elliott, McLain, Wardlaw & Elliott, 
of Columbia, for appellant. 

Gaston, Hamilton & Gaston, of Chester, for respondent. 

Jonn W. Crews, A. A. J. 

This action was commenced by service of summons and complaint on August 
25, 1927, which complaint was duly answered. The cause came on for trial be- 
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fore Judge J. Henry Johnson and a jury April 8, 1929. At the call of the case 
for trial and before the commencement thereof, attorneys for appellant moved 
the court for an order requiring respondent to elect whether he would go to 
trial on contract or tort. The presiding judge refused this motion by appellant, 
ruling that the respondent did not have to elect because he construed the com- 
plaint to state only one cause of action, viz., a fraudulent breach of contract. 
Thereupon respondent said: “That is what we elect to stand on.” At the 
conclusion of respondent’s testimony appellant moved the court for a non- 
suit upon the grounds set out in the record, including the ground that there 
was a total absence of testimony tending to establish fraud. This 
motion was refused. At the conclusion of all the testimony appellant moved 
for a directed verdict upon the grounds set out in the record, which was also 
refused. Appellant then submitted in writing to the presiding judge certain 
resuests to charge which were refused. The case was after argument of counsel 
then submitted to the jury under instructions from the presiding judge as set 
out in the record and the jury rendered the following verdict: “We find verdict 
in favor of plaintiff. Actual damages. One Hundred Eighty-six Dollars plus 
Forty Dollars and Seventy cents interest. Punitive damages Two Thousand 
Dollars.” 

Thereupon appellant moved the court for a new trial upon the grounds 
set out in the record, which was refused, except that the presiding judge re- 
quired respondent to renounce claim to a small portion of the interest given 
by jury which respondent did. Upon the veridict as reformed judgment was 
duly entered. Due notice of appeal from the rulings of the presiding judge, his 
charge to jury, refusal to grant a new trial, and from the judgment, was en- 
tered within the time required by law. 

The evidence introduced at the trial of the cause establishes the following 
facts: 

On August 21, 1925, an agent of Metropolitan Life Insurance Company by 
the name of Pearson visited the home of Cornelius Bradley, who was at that 
time residing in Gastonia, N. C. The said Cornelius Bradley had two daugh- 
ters, who resided with him at said place, whose names were: Lulu Hafner and 
Ensley Bradley. The Bradleys are humble mill people. The insurance agent, 
Pearson, appears to have known the Bradley family sufficiently well as to 
make (at least once) extended visits and enter into lively and friendly discourses 
with the members thereof. 

After visiting with the family an hour or so on August 21, 1925, he succeed- 
ed in securing the applications of Lulu Hafner and Ensley Bradley for life in- 
surance policies commonly known as “industrial policies.” In the case of 
Ensley Bradley, application was made for a policy which paid $186 upon death 
of insured in consideration of a weekly premium rate of 10 cents. Lulu Hafner 
died somé time prior to the death of Ensley Bradley and the company duly 
paid the policy on her life. 

Ensley Bradley died in February, 1926, at Fort Mill, to which place the 
Bradley family had previously moved. The policy issued upon the life of Ensley 
is the one now in question. 

There are thirty-four exceptions. We do not deem it necessary to consider 


the assignments of error separately, but will state the principles that will dis- 
pose of all the exceptions. 


The salient questions are: 
1. Was there a contract of insurance in force? 


2. Was there a breach of this contract accompanied by fraud, making a 
fraudulent breach of contract? 


3. Did the agent, Adcock, act within the scope of his authority when he 
committed the alleged fraudulent acts of obtaining possession of the insurance 
policy and receipt book by deceit? 


4. Should the presiding judge have directed a nonsuit for the defendant 
upon the grounds set out in the record? 


5. Should the presiding judge have directed a verdict upon the grounds set 
out in the record? 
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The cause of action was named, by the presiding judge, action for fraudu- 
lent breach of an insurance contract. 

The theory of plaintiff’s case and plan of trial appears to be that the in- 
surance company’s refusal to pay a valid insurance policy on the life of Ensley 
Bradley constituted breach of an insurance contract. The manner of obtaining 
possession of the insurance policy and receipt book from Cornelius Bradley, 
administrator of the estate of Ensley Bradley, constituted fraud. The insur- 
ance company challenges the charge of breach and denies a fraudulent act 
connected therewith, and denies that the acts of the agent, Adcock, were within 
the scope of his authority. 

The court agrees with the presiding judge in his interpretation of the com- 
plaint as setting forth only one cause of action, and the case will be treated as 
an action for damages for fraudulent breach of contract. 

It appears not to be a disputed fact that on August 21, 1925, the appellant 
insured the life of one Ensley Bradley by issuing to her what is commonly 
known in insurance circles as an “industrial life insurance policy,” payable at 
death to her estate. 

It is earnestly and ably argued by appellant that it was justified and had 
a legal right to refuse payment of claim made by respondents for the face 
value of the policy because of certain representations and stipulations contained 
in the application and policy. This refusal to pay, the respondents contend, 
constituted breach of the policy contract. That portion of the application and 
provision of the policy under consideration, as aforesaid, is quoted as follows: 
The application contains this provision: “I hereby declare that the Statements 
recorded above and on the reverse side thereof are true and complete and I 
I agree that any misrepresentation willfully made shall render the policy void and 
that the policy shall not be binding upon the Company, unless upon this date 
I shall be alive and in sound health.” 

The following is an excerpt from the policy: “If the insured * * * has with- 
in two years before the date hereof been attended by a physician for any serious 
disease or complaint on or before said date, has had any pulmonary disease * * * 
the Company may declare this policy void and the liability of the Company in 
the case of such declaration in the case of any claim under this policy shall 
be limited to the return of the premiums paid on the said policy, as aforesaid.” 

The appellant relied upon ‘this provision as justification for its refusal to 
pay the claim and contended that the insured died of pulmonary tuberculosis 
and a physician on several occasions attended her within two years prior to the 
date of said policy. 

It will be observed that the appellant in presenting its defense to the charge 
of breach of contract necessarily opened wide the door and let into the con- 
troversy the application for the policy and the policy itself, including all its 
provisions. The two paragraphs hereinabove quoted seem to be the bone of 
contention between the litigants. 


It will not be amiss for the court to at least examine so much of the ap- 
plication of the policy as is material to the issue of breach of contract, since 
this is the pivotal point upon which rests the other questions involved. A close 
scrutiny and analysis of the provisions herein quoted necessarily urge the con- 
sideration of the facts, circumstances, and character of the misrepresentations 
on the part of the insured and the facts and circumstances surrounding the 
particular disease of which the insured died, to wit, pulmonary tuberculosis. 
Was there on the part of the insured “any misrepresentations willfully made?” 
Had the insured been attended by a physician within two years prior to date 
of policy “for any serious disease or complaint”? Did insured have “any pul- 
monary disease”? As aforesaid, appellant contends that insured had had with- 
in two years a physician to attend her for a “serious disease,” also that she 
died from pulmonary tuberculosis, the serious disease for which she was at- 
tended. 


The insured agreed that any misrepresentations willfully made shall render 
the policy void. It therefore appears that in order for there to have been fraud 
as to the pre-existing condition of the health of the insured as contended for 
by appellant, it was incumbent upon it to show that insured willfully, intention- 
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ally, and consciously made misrepresentations to the company as to the con- 
dition of her health and thereby induced it toi deliver the policy to the insured. 
It manifestly follows that in order for appellant to prevail in its contention on 
this point, the duty devolved upon it to present in the trial of the case clear 
and convincing evidence to the same degree as would be necessary to prove 
and convict of fraud in any other case. Evidently the jury failed to find the 
evidence in the case clear and convincing that the insured knew or should have 
known that she was suffering from any serious disease or complaint, or that 
she knew she had pulmonary tuberculosis, and, in the absence of this knowl- 
ledge, how could it be said that she “willfully” misrepresented the facts to the 
insurance company—willfulness, in this connection, involves the conscious and 
intentional withholding of material facts within the knowledge of the insured. 

In the case of Sligh v. Sovereign Camp, W. O. W., 117 S. C. 437, 109 S. E. 
279, 281, Associate Justice Fraser, speaking for the court, had this to say: 
“Sligh told the examining physician all that the record shows that he knew. 
So far as the record shows, he was a sound man when the policy was issued. 
If life insurance policies issued as this was are to be upset after the death of 
the insured by reason of some fact unknown to the insured, then life insurance 
policies are liabilities, and not assets.” See, also, Wingo v. New York Life, 112 
S. C. 139, 99 S. E. 436; Id., 155 S. C. 206, 101 S. E. 653. 

It is fundamental, of course, that if appellant had a legal right resting with- 
in the scope of the provisions of the policy which it could call to its aid and 
justify itself in refusing the payment of the policy to the estate of Ensley Brad- 
ley, there could be no breach, and the respondent’s case necessarily falls. Legal 
rights, however, are frequently relative and contingent things, contingent upon 
the jury’s finding that logically connected facts supporting the claim of legal 
right exist. 

It is true the case at bar is somewhat different from the Sligh Case and 
the Wingo Case, in that in those cases there was a medical examination by the 
company’s physician, and in the instant case there was no medical examination. 
The company evidently anticipating the arrival of the time for payment of the 
policy before making an active investigation as to condition of health of in- 
sured at time of granting and issuing the policy; also evidently relied upon the 
recommendation of the risk by Agent Pearson in the following words: “This 
is to certify that upon the date last above written, I personally inspected the 
Life proposed for Insurance, and saw made the signature at the end of Part 
C and am of the opinion that said Life is in Good health. I find the pecuniary 
circumstances and hygenic surroundings satisfactory and the insurance applied 
for in good faith with the purpose of being continued. I therefore recommend 
that this application be accepted.” 


In the case of Cooley v. Metropolitan Life Insurance Company, 153 S. C. 
280, 150 S. E. 793, 796, wherein was involved the identical stipulations in the ap- 
plication and policy of insurance, Associate Justice Cothran, for the court, said: 
“The proposition that the validity of the stipulation depends upon the knowledge 
of the insured that she was afflicted with a disqualifying disease I do not think 
can be maintained. If, as a matter of fact, she was at the time so afflicted, 
which is conceded, and if, as is held in the Welch Case [124 S. C. 492, 117 S. 
E. 720], the fact of her being in good health was a condition precedent to the 
effectiveness of the policy, her ignorance of the fact that she was cancerous 
could not possibly alter the admitted fact that she was.” 

Justice Cothran, in the Cooley Case, cited 37 Corpus Juris, 404, and quoted 
therefrom: “The actual and not merely the apparent health of the applicant is 
controlling in determining whether he was in good health when the first pre- 
mium was paid or tendered.” 


The Cooley Case might be controlling in the instant case but for the fact 
that there was no dispute as to whether or not the insured had cancer at the 
time the policy was delivered. At the conclusion of the trial, both sides, plaintiff 
and defendant, moved before the Trial Judge W. H. Townsend for a directed 
verdict.: Judge Townsend held the stipulations binding upon the insured because 
there was no dispute in the testimony and no evidence in the case from which 
more than one inference could be drawn, and, therefore, directed a verdict for 





68 The Insurance Law Journal, Vol. 78 [Jan., 1932 


the defendant. The plaintiff admitted that the insured was suffering from cancer. 

In the instant case there was some evidence sufficient to go to the jury on 
the question whether or not the insured, Ensley Bradley, had tuberculosis at 
the time the policy of insurance was issued to her. The testimony on this point 
is as follows: 

“Q. And didn’t you state, at that time, that they had the wrong one? ‘No; 
it ~~ the other one that had it?’ A. No, sir; I never said that either one of them 
had it. 

“Q. Well, did either one of them have it? A. No, sir. 

“Q. Neither one of them had tuberculosis? No. No. sir. 

“Q. Neither one of them ever had tuberculosis? A. No, sir. 

“Q. Mr. Bradley, whom did you think knows more about that, you or the 
doctor, about that? 

“Mr. Hamilton: I object to that question. Put up the doctor, I will be 
ready for him. 

“The Court: I don’t think the question—he doesn’t state what the doctor 
says, I think he may ask him whom he thinks would know about a thing of 
that kind. I think the answer is self-evident. 

“Q. Don’t you think the doctor knows more about what a doctor finds, than 
you? A. He ought to; I don’t know whether he does or not, though. 

“Q. Mr. Bradley, one thing I wanted to get from you, please, sir; you say 
that Dr. Moore, I believe it was, told you, when you took your daughter Lula 
to the office, that she had asthma? A. Yes, sir.” 

The weight of this testimony was very properly left by the presiding judge 
to the jury for determination. 

Another point made by the appellant, which by the Cooley Case is declared 
to be a condition precedent to the validity of the policy issued to Ensley Brad- 
ley, is with reference to the attendance upon the insured of a physician within 
two years prior to the date of the policy. 

In this connection there was testimony to the effect that the insured answer- 
ed the question of the agent correctly; that is to say, that she had had Dr. Moore 
in attendance upon her within two years just preceding the date of application, 
but the agent recorded her answer incorrectly. 

The testimony of witness Bradley: 

“Q. I say, who sold her, who issued the policy? A. Mr. Pearson. 

“Q. Did you see him in court today? A. Yes, sir. 

“Q. Where was your daughter when he sold her the insurance? A. Living 
up above Gastonia, about a mile from Myrtle Mill. 

“Q. You hear the conversation between them? A. Yes, sir. 

“Q. How long was he at your house that day? <A. Hour and a half, I should 
say. 
“Q. What was he doing there so long? A. Well, he generally always stayed 
and joked awhile with me when he come to collect. I had some insurance with 
him before that. 

“Q. Who suggested the writing of that policy? A. Why, he said let him 
write it up, and I agreed to it. 

“Q. Did you hear the conversation between him and your daughter? A. I 
heard part of it. 

“Q. He ask her any questions? A. Yes, sir, he asked her questions. 

“QO. You remember any questions he asked her? A. He asked her how old 
she was, I recall that. He asked if she had a doctor inside of a year. 

“Q. What did she tell him. A. ‘Yes, sir.’ 

“Q. Who did she tell him she had? A. Dr. Moore. 

“Q. When did she tell him she had Dr. Moore? A. In April before the 
policy was written up in August. 

“Q. You know whether or not he wrote that in the application, or did you 
see the application? A. No, sir; I never examined it. 

_“Q. Have you ever read over the application? A. No, sir; I never have.” 

The case of New York Life Insurance Company v. Fletcher, 117 U. S. 519, 
6 S. Ct. 837, 29 L. Ed. 934, is one of the leading cases holding to the .doctrine 
that if a false answer is made by insured, on a material point, where the appli- 
cation is attached to the policy and made a part thereof, the insurer is not 
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estopped from denying liability on the grounds that knowledge to the agent is 
knowledge to the principal. 

Following the Fletcher Case, there is a long line of cases holding to the 
same theory, but proceeding principally from the proof that the agent and 
insured were in collusion and employed jointly in the undertaking of defrauding 
the insurer. 

Probably the principle is best stated in Centennial Mutual Life Association 
v. Parham, 80 Tex. 518, 16 S. W. 316, 319, wherein it is said: “It is ordinarily 
true that a principal is affected with notice of such facts as come to the 
knowledge of his agent in the course of his business. When an agent, however, 
ceases to act for his principal in good faith and through collusion with another, 
desiring through him to cheat and defraud the principal, practically enters into 
the service of that other for the purpose of promoting the interest of that 
person, or the common interest of himself and that other, in fraud of his prin- 
cipal, then the person who so avails himself of the services of such an agent 
cannot claim that his act or his knowledge in reference to matters to which the 
fraudulent collusion relates are binding on the person intended to be defrauded. 


In such a case, the agent pro hac vice becomes the agent of the person he 
collusively serves.” 


But the great majority of the courts refuse to follow the doctrine of the 
Fletcher Case and hold that where there is no collusion between insured and 
agent “knowledge of the agent is knowledge of the principal” concerning the 
business at hand. The latter view is in harmony with the law of this state. 
Rearden v. Insurance Company, 79 S. C. 526, 60 S. E. 1106, Huestess v. Insurance 
Company, 88 S. C. 31, 70 S. E. 403. 


The burden of proof was on the appellant to establish good faith as justi- 
fication for its refusal to pay the policy, and, in view of the evidence, the pre- 
siding judge did not err in submitting the questions to the jury. 

Did the manner of obtaining possession of policy and receipt book by the 
agent Adcock constitute fraud? 


Whether or not there were property rights in the‘policy and receipt book 
under consideration is beside the question. The plaintiff succeeded to all the 
rights of the insured to the possession of the policy and receipt book and was 
entitled to enjoy the possession of his “prima facie evidence to the right to re- 
cover” without interference. In view of the evidence, this court could not say 
as a matter of law that the manner in which Agent Adcock is claimed to have 
obtained possession of the policy and receipt book was not fraud. It could be. 

Part of the testimony is quoted as follows: 

“Q. Mr. Bradley, after your daughter’s death in February, 1926, did you have 
any conversation with Mr. Adcock, the agent of Metropolitan? A. Yes, sir. 

“OQ. What was said by him? <A. Why, he come to my house and fixed out 
the death claim, and said he would have to have my policy. I told him, ‘Why, 
he couldn’t get it He stayed on; he said he would have to have it before he 
could get my money. I let him carry it off. He said he would get my money 
back in ten days or two weeks. 

“Q. Did he make any promise to you, or representations to you? 

“Q. State whether or not he got possession of it by making any kind of 
promise? A. He said he would send it off and get my money. 

“Q. What else did he say at that time? Objection. 

“The Court: Go ahead. 

“Q. What else did he say at that time? A. He said if I would let him have 

policy and carry it off, he would get my money in two weeks. 

“Q. Well, did he get the money? A. No, sir. 

“Q. Did you get him the policy? A. Yes, sir. 

“Q. Where did you see him next? A. I saw him every week or two, collecting. 

“Q. Any demand made on him for the money or policy? A. Yes, sir, I 
demanded one or the other, the policy or money, and I got neither one; and he 
said he wasn’t going to pay me, and didn’t intend to pay me. 

“Q. What did he say, if anything, in reference to his intention at the time 
he got possession of the policy? A. He said he didn’t intend to pay me, and the 
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company didn’t intend to pay me, and he knew it at the time he took up the 
policy.” 

It appears in the record that plaintiff demanded the return to him of the 
policy and receipt book, but the defendant refused to do so, and not until the 
present suit was instituted, about two years after the proof of death papers 
were furnished, did the defendant deliver up the policy and receipt book. This 
was a significant point of evidence which was proper for the jury to consider. 

Misrepresentations of material matters recklessly made as of one’s own knowl- 
edge without, in fact, knowing whether they are true or not, render the maker 
thereof liable to one who relies and acts thereon to his injury. Colvin v. Delaney, 
101 Conn. 73, 124 A. 841, Parker v. Heron, 30 Idaho, 327, 164 P. 1013. 

“As a general rule, actionable false representations must be relative to 
existing facts; and if a promise is accompanied with an intention not to perform 
it, and is made for the purpose of deceiving the person to whom it was made, and 
inducing him to act, it constitutes fraud.” Lilly v. Barron, 144 Ark. 422, 222 
S. W. 712; McLean v. Southwestern Casualty Co., 61 Okl. 79, 159 P. 660; Holmes 
v. Caldwell, 10 Rich. 311. 

“A promise made without any intention to perform it, and merely to induce 
action by another, is fraudulent so as to be actionable if injury results.” Herndon 
v. Durham & Southern Railway Co., 161 N. C. 650, 77 S. E. 683, 684. 

“A false statement as to an existing fact made by one while knowing that he 
is without knowledge regarding it constitutes fraud.” Berlin Const. Co. v. 
Hoops, 185 App. Div. 277, 173 N. Y. §. 117; Holbrook Grocery Company v. 
Armstrong, 97 Vt. 197, 122 A. 458; Poag v. Charlotte Oil & Fertilizer Company, 
61 S.C. 190, 39 S. E. 345. 

“A broken promise does not amount to fraud. But if the party making the 
promise has no intention, at the time, of keeping it, the promise becomes an 
actionable misrepresentation.” Adams v. Clark, 239 N. Y. 403, 146 N. E. 642; 
Hansen v. Daniel Hayes Co., 152 Minn. 222, 188 N. W. 317; Smith v. Vosika, 163 
Minn. 12, 203 N. W. 428; Higginbotham-Bartlett Co. v. Powell (Tex. Civ. App.) 
270 S. W. 193; Lovell v. Dotson, 128 Wash. 669, 223 P. 1061. 

“Where one promises to do a certain thing, having at the time no intention 
of keeping his agreement, it is a fraudulent misrepresentation of a fact, and 
actionable as such.” Hight v. Richmond Park Imp. Co., 47 App. D. C. 518; 
Haggerty v. Key, 100 Okl. 238, 229 P. 548; Haddaway v. Smith (Tex. Civ. 
App.) 256 S. W. 965. 

Was there a breach accompanied by fraud? 

This court does not agree with the interpretation that the appellant placed on 
the meaning of the legal phrase “breach of contract accompanied by an act of 
fraud.” The appellant argues that because the act of obtaining possession of 
insurance policy, which is the fraudulent act complained of, was committed three 
months before the refusal of the company to pay the policy, it could not be said 
that the breach was accompanied by fraud. The court does not so understand 
the legal phrase to mean that the two acts, the act of breach and the act of 
fraud, must be committed almost simultaneously. There might be a lapse of three 
months, four months, or longer time between the act of fraud and the breaching 
act. We know of no rule of law measuring in point of time this distance. It 
simply means that the two must be coexisting, logically connected, and the one 
must be attendant upon the other. Without the existence of both, it could not 
be said that there was a fraudulent breach of contract. This court does not 
construe the case of Welborn v. Dixon, 70 S. C. 108, 49 S. E. 232, as being in 
support of the contention of appellant. 


Did the Agent Adcock act within the scope of his authority? 

Ordinarily this is a question of fact for jury, and it is unnecessary to go 
further than to cite the recent opinion of this court by Associate Justice Stabler 
in the case of Williams v. Commercial Casualty Insurance Company, 159 S. C. 
301, 156 S. E. 871. 

It is now well settled by the law of this state that a breach accompanied by 
fraud of a valid contract will support or warrant the jury in giving punitive 
damages as well as compensatory damages. 

It was not error for the presiding judge to refuse motion for nonsuit and for 
directed verdict. It matters not to which direction the court turns, it is con- 
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fronted squarely with evidence making right the action of the presiding judge in 
referring the case to the jury. Beyond the point this court ,.has not sufficient 
power to go. 

Appellant lays great stress upon the matters contained in the proof of death 
papers. It was admitted that the papers were prepared by the agents of the 
insurer. At no other point in the relation of insurer and insured is there a 
greater conflict of interest. The insured is dead; the time for pay has come; 
the mutual executory promises have ended; the insured may be off guard, inno- 
cently and faithfully trusting; the insurer may be arming and gearing himself for 
battle. The battle is unequal, but the jury has decided in favor of the dead 
from the facts properly left to it by the umpire. 

Viewing Judge Johnson’s jury charge as a whole, we see no reversible error. 

We find no error of law. 

The exceptions are therefore overruled, and judgment of the lower court is 
hereby affirmed. 

Blease, C. J., and Carter and Stabler, JJ., concur in result. 

Cothran, J. (dissenting). 

Assuming what possibly his honor the presiding judge should not have 
assumed, that the policy of insurance was a valid policy from the time it was 
issued, I think that his honor correctly construed the complaint in his charge 
to the jury, as follows: “I call your attention particularly to the fact that this 
is not an action like the ordinary action—this is not an action upon the policy of 
insurance. The ordinary action where a person takes out a life insurance policy, 
and the company doesn’t pay it ordinarily the action is brought upon the policy— 
the person brings suit—the beneficiary, executor, or any other brings suit upon 
the policy to recover the amount of the policy; this is not that kind of case; 
this is not a suit upon the policy for the amount of the policy; but this is an 
action for the alleged fraudulent breach of that contract of insurance.” (Emphasis 
added.) 

It is conceded that the company issued the policy in question, insuring the life 
of Ensley Bradley; that the premiums were duly paid during the lifetime of the 
insured ;.and that she died while the policy was apparently, on its face, of active 
force. 

Two main issues were presented upon the trial of the case, and are, upon this 
appeal, presented to this court: (1) Was there sufficicnt evidence in the case 
justifying the submission to the jury of the issue, whether or not the company 
breached its contract with the insured? (2) If that issue should be determined 
in favor of the plaintiff, was there sufficient evidence in the case, justifying the 
submission to the jury of the issue, whether or not the breach of the contract 
was accompanied by such circumstances of fraud on the part of the company, 
as warranted a verdict of punitive damages? 


Upon the opening of the case, when counsel for the defendant moved that the 
plaintiff be required to elect whether he could proceed to trial upon the contract 
or upon the tort alleged, the court announced: “My ruling is, they do not have to 
elect; the complaint states only one cause of action, which I rule to be an action 
for fraudulent breach of contract.” To which Mr. Hamilton, of the counsel for 
the plaintiff, declared: “That is what we elect to stand on.’ And when his honor 
the presiding judge, in his charge to the jury, again so construed the complaint 
(see quotation above), no objection was raised to his statement of the issues. 
So that any cause of action based upon the alleged tort of obtaining possession 
of the policy upon a false promise or misrepresentation, and withholding it from 
the plaintiff “until the fire had been put to the company,” has been waived by 
such election. 

It is manifest that the second issue above stated cannot be reached until after 
the first issue shall have been decided in favor of the plaintiff, that the company 
has breached its contract. It is conceded that the company has refused to pay 
the amount of the insurance, but it is obvious that such refusal does not constitute 
a breach of its contract, if the company had a legally valid reason for such refusal. 
That can only be determined by a review of the evidence in the case. 


It appears that on August 21, 1925, the insured Ensley Bradley, a daughter of 
the plaintiff Cornelius Bradley, signed a written application for a policy of insur- 
ance with the defendant company—what was known as an “Industrial Policy’— 
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insuring her life in the sum of $186, payable in the event of her death to her 
estate and calling for a weekly premium of 10 cents. 

In her application, and stated to have been as an inducement to the issuance 
of the policy, she represented that she had never had any of a long list of diseases, 
among which was “disease of the lungs”; and that she had not been under the 
care of any physician within three years. The application contained the following 
declaration: “I hereby declare that the statements recorded above and on the 
reverse side hereof are true and complete and I agree that any misrepresentation 
wilfully made shall render the Policy void and that the Policy shall not be 
binding upon the Company unless upon its date I shall be alive and in sound 
health.” 

On August 31, 1925, the policy was delivered pursuant to this application. It 
contained the following statement: “If the insured * * * has within two years 
before the date hereof been attended by a physician for any serious disease or 
complaint on or before said date, has had any pulmonary disease * * * the com- 
pany may declare this policy void and the liability of the company in the case of 
any such declaration, or in the case of any claim under this policy, shall be 
limited to the return of premiums paid on the policy. * * *” 

The insured died on February 18, 1926, and on February 20th the plaintiff 
filed with the company proofs of death, signed by him, with a certificate of Dr. 
Desportes, attending physician at the time of her death, and a certificate of Dr. 
Moore, who had previously attended her, both of which the claimant agreed 
should be considered as parts of the proofs of death, and which the policy pro- 
vided should be evidence of such facts as were stated therein in behalf of the 
company. 

In the statement of the plaintiff, he replied to the question “cause of death,” 
by referring the company to “Form 66,” which was the statement of Dr. Des- 
portes, the attending physician, and in which his reply to this question was 
“Pulmonary Tuberculosis,” the duration of which he placed “from history 
given” as seven months, which would date back to July, 1925, a month before 
the date of her application. 

In the statement of Dr. Moore, which was also a part of the proofs of death 
submitted to the company by the plaintiff, along with his own statement and that 
of Dr. Desportes, in answer to the question, “Did deceased ever suffer from any 
form of tuberculosis,” he replied, “ Yes, J treated her for Pulmonary Tuberculosis 
in April 1925”; that he treated her from April 28, 1925, to May 30, 1925, for tu- 
berculosis. 

Both statements of the applicant that she had not had any disease of the 
lungs and had not been treated by a physician within the two preceding years, 
are shown by evidence supplied by the plaintiff to have been untrue. 

It appears incontrovertibly, therefore, that the company had the right to 
decline payment of the policy and that therefore there could have been no breach 
of the comtract of insurance. 

It is a significant fact that between the date of the application and the death 
of the insured, namely, in November, 1925, a sister of the insured died with 
tuberculosis—a member of the same family. 

But, assume, for the argument’s sake, that there was evidence of the com- 
pany’s breach of the contract, sufficient to carry that issue to the jury, I find in 
the evidence not a suggestion which justified the submission of an issue of fraud 
on the part of the company in such alleged breach. The only circumstance 
that lends the least degree of color to this suggestion is that the Agent Adcock, 
under a representation that the company would pay the policy, secured the policy 
from the plaintiff and forwarded it to the company with the proofs of death 
supplied by the plaintiff and that the company upon demand refused to return it to 
the plaintiff after declining to pay the insurance. 


In, the first place, the policy provides for payment upon surrender of the 
policy with the proofs of death. The company surely should not be charged with 
a fraudulent invasion of the plaintiff’s right when it demanded what it was en- 
titled to have what was expressly made by the policy a condition of its pay- 
ment. 

In the next place, the Agent Adcock is not shown to have had any other - 
authority than to secure the policy and with the proofs of death submit the 
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matter of payment to the company which he did. The plaintiff would have the 
court to hold that notwithstanding the provision of the policy that the exisence 
of tuberculosis at the time of issuing the policy would avoid it, a local collector 
had the authority to bind the company absolutely to the payment of the policy. 
Why send the proofs of death in at all, if not to have the company pass upon its 
responsibility under the policy? 

But, it is insisted with vehemence, that the company was guilty of fraud in 
withholding the policy from the plaintiff. If the company declined payment, it 
was then that it breached the contract, if there was a breach; and if thereafter 
it committed a tort by withholding the policy, that was a matter not at all con- 
nected with the breach which had already occurred, and for which the plaintiff’s 
counse! expressly waived recourse against the company. 

After securing the policy and the proofs of death, with the statements of the 
plaintiff and the physicians, the company declined payment and so notified the 
plaintiff not later than April, 1926, as conclusively shown by the letter to the 
district manager from the company and his communication of its contents to the 
plaintiff. He knew as early as that that the company was going to contest his 
claim; he knew even the number of the policy and its amount. What possible 
harm or inconvenience even could come to him from the possession of the policy 
by the company? He could have sued without it, as the record here shows that 
his present attorneys did, for they gave notice to the company to produce the 
policy at the trial of the case which had been commenced without it. 

I can find no possible justification in the refusal of the defendant’s request: 
“I charge you that if you find from the evidence that Ensley Bradley had tuber- 
culosis prior to August 21, 1925, you cannot find any greater verdict than Two 
and 50/100 ($2.50) Dollars and interest at seven per cent. from February 28, 
1926, to date in favor of plaintiff against defendant.” 


It went to the marrow of the case, whether there had been a breach of the 
contract of insurance by the company. 


Without adverting to other assignments of error, I am convinced that, not 
only, as his honor held on motion for a new trial, the case is a weak one, but 
that, upon both issues discussed, the defendant’s motion for a directed verdict 


should have been granted. A top with so small a “null” should not be allowed 
to spin it all. 


DAY v. INTERSTATE LIFE & ACCIDENT CO. 
Supreme Court of Tennessee. Oct. 10, 1931. 
42 Southwestern Reporter (2d) 208. 
1. INSURANCE. 
Words “whether sane or insane,”. within double indemnity provision in life 
policy, held to qualify word “self-destruction” only, and not word “homicide.” 
Life insurance policy contained double indemnity provision which 
provided in substance that agreement to pay double the amount insured 
in event of death resulting from accidental injuries “will be of no effect 
in case of death by homicide or self-destruction. whether sane or insane.” 
(For other cases, see Insurance, Dec. Dig. § 529.) 
2. INSURANCE. 
Insane person’s killing of insured with ax held not within homicide excep- 
tion in double indemnity provision of life policy covering accidental death. 
Declaration, in suit on double indemnity provision in life insurance 
policy covering accidental death except “death by homicide or self-des- 
truction, whether sane or insane,” alleged that insured’s assailant sud- 
denly became insane, mad, or irresponsible, and with an ax or other 
sharp instrument struck, wounded, injured, and killed insured and others 
by hitting them on the head, neck, or body, with the ax or other sharp 
instrument. 
(For other cases, see Insurance, Dec. Dig. § 529.) 
3. INSURANCE. 
“Homicide,” within homicide exception in double indemnity provision of 
life policy covering accidental death, means intentional homicide. 
(For other cases, see Insurance, Dec. Dig. § 529.) 
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Error to Circuit Court, Hamilton County; Oscar Yarnell, Judge. 

Suit by Viva Franklin Day against the Interstate Life & Accident Com- 
pany. To review a judgment sustaining a demurrer to the declaration and dis- 
missing the suit, the plaintiff brings error. 

Reversed and cause remanded. 

H. H. B. Mack and F. C. Fricks, both of Chattanooga, for plaintiff in error. 

Finlay & Campbell, of Chattanooga, for defendant in error. 

McKInney, J. 

The policy upon which this suit is based is an ordinary life policy for $2,500, 
but provides that in case the insured dies from accidental injuries the insurer 
will pay the named beneficiary double that amount. The company has paid 
$2,500, but denies liability on the double indemnity feature of the policy. The 
trial court sustained a demurrer to the declaration and dismissed the suit. 

The declaration alleges that the death of insured occurred in the following 
manner: 

“That he with others were in one of the rooms or departments of the J. W. 
Bell Milling Company, at Spartenburg, South Carolina. That they were attend- 
ing their usual duties, and without warning, he and they were attacked by one 
T. Earl Robertson, who had suddenly become insane, mad, or irresponsible, and 
who with an ax or other sharp instrument did then and there strike, wound, 
injure and kill four people, including the husband of plaintiff, by hitting them 
on the head, neck or body, with said ax or other sharp instrument. That the 
attack was uncalled for, and was unexpected, and without fault on the part of 
plaintiff's husband, and that said husband died a few minutes afterwards as a 
direct result of his aforementioned injuries.” 

{1] The double indemnity provision of the policy contains the following 
paragraph: “This agreement to pay double the amount insured in event of death 
as above recited will be of no effect in case of death by homicide or self-des- 
truction, whether sane or insane.” The phrase “whether sane or insane” qualifies 
the word “self-destruction” only, and not the word “homicide.” 

[2] Assuming that Robertson was insane, which the demurrer admits, we 
are of the opinion that the company is liable, and the trial court should have 
permitted the case to be heard upon the merits. 

[3] While counsel for the company insist that the word “homicide” be 
given its broad meaning, viz., the killing of one person by another, the authori- 
ties do not so construe it as here used, and such, in our opinion, was not the 
intention of the parties. The courts generally hold that the word “intentional” 
must be read into the contract, and the company is exempt from liability only 
where the homicide was an intentional one. 

In 1 Corpus Juris, 443, it is said: 

“It seems that the fact that the insured was killed or injured by an insane 
person does not avoid the policy, since an injury so inflicted cannot be said 
to be intentional.” 

As was said in Great Southern Life Ins. Co. v. Campbell, 148 Miss. 173, 114 
So. 262, 264, 56 A. L. R. 681: “The true meaning and intention of the policy is 
that the ‘homicide’ must be the result of the act of a sane man.” 

One must be sane or rational before he can be capable of intentionally com- 
mitting an act. 


It is generally held that where the insured is injured because of mistaken 
identity the company is liable because the assailant did not intend to injure 
the insured. 


Likewise, where there is an exemption in case of suicide, the company is 
nevertheless liable if insured was insane at the time. To avoid this situation 
policies are now usually written so as to exclude liability in cases of suicide 
whether the insured is sane or insane. 


The case referred to above in 56 A. L. R. construes the exact clause here 
involved, and holds that where the insured was killed by an insane person the 
company is liable under the double indemnity feature. The authorities in sup- 
port of the principles announced hercin will be found in the Mississippi case and 
the A. L. R. annotation following that opinion. 

The case will be reversed and remanded for a hearing upon the merits. 
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GRAND FRATERNITY v. NICOSIA. No. 1071. 
Court of Civil Appeals of Texas. Waco. July 9, 1931. 
Rehearing Denied Sept. 17, 1931. 
41 Southwestern Reporter (2d) 684. 
1. INSURANCE. 
Insurer repudiating life policy and insured electing to sue, measure of 
damages is value of policy when unlawfully canceled. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


2. INSURANCE. 

Value of life policy wrongfully canceled by insurer having no cash sur- 
render value and not fully paid up is difference between present value of face 
of policy and premiums to become due with reasonable compounded interest. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


3. INSURANCE. 
In action for wrongful cancellation of life policy, interest should be com- 
pounded, but not at statutory rate, to ascertain policy’s - value. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


5. INSURANCE. 
Where life policy wrongfully canceled does not stipulate rate of compound 
interest, evidence of reasonable rate should be introduced. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from District Court, McLennan County; Sam R. Scott, Judge. 

Action by Roselee Nicosia against the Grand Fraternity. Judgment for plain- 
tiff, and defendant appeals. 

Reversed and remanded. 

Tom M. Hamilton, of Waco, and Eckford & McMahon, of Dallas, for 
appellant. 

F. M. Fitzpatrick, of Waco, for appellee. 

ALEXANDER, J. 

This was a suit brought by Roselee Nicosia against the Grand Fraternity, 2 
fraternal beneficiary association, incorporated under the laws of the state of Penn- 
sylvania, without capital stock. The plaintiff became a member of the fraternity 
in 1916 and was issued a life insurance certificate in the sum of $2,000, payable 
upon her death. In January, 1922, the fraternity canceled the certificate for alleged 
nonpayment of dues. The plaintiff sued for damages for the alleged wrongful 
cancellation of the certificate. She alleged that at the time said certificate was 
canceled she had a life expectancy of fourteen and one-tenth years, and that the 
face value of said certificate at maturity would have been $2,000, and that the un- 
paid premiums that she would have been required to pay would have amounted to 
$1,260.28., She prayed for the difference of $739.72. A trial was had before the 
court without a jury which resulted in a judgment in favor of the plaintiff for 
the sum of $308. The defendant appeals. 

The trial court filed findings of fact in which it was found that the defendant 
issued and delivered its certificate to the plaintiff by which it agreed to pay ,the 
beneficiary named therein the sum of $2,000 upon the death of the insured; that the 
plaintiff paid all dues thereon up to April, 1922, but the defendant declared said 
certificate forfeited in January, 1922. The court also found that the plaintiff did 
not pay the dues for December, 1921, promptly when due, but that the defendant 
had a custom of allowing plaintiff to pay such dues after the expiration of the 
time allowed by the certificate, and that plaintiff had actually paid such dues within 
the time usually allowed to her, and that the company had accepted and retained 
such dues and had therby estopped itself to claim that said certificate had been 
forfeited. These findings are supported by the evidence. 

The only material question for consideration is the measure of damages to be 
applied. The court found thhe cash value of the policy to be $308 and allowed 
judgment for that sum. The appellant insists that the evidence is insufficient to 
justify a judgment for that amount. 

{1, 2] Ordinarily, where an insurance company repudiates its contract of 
insurance and refuses to be further bound thereby, and the insured elects to accept 
the breach and to sue for the damages, the measure of his damages is the value of 
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the policy at the time of the unlawful cancellation. Where the policy is a whole 
life policy and has no cash surrender value and is not fully paid up, as in this 
case, the value of the policy may be ascertained by taking the difference between 
the present value of the face of the policy, less the premiums which would be- 
come due during the period of expectancy with interest compounded at a reason- 
able rate. Supreme Lodge, Knights of Pythias, v. Neeley (Tex. Civ. App.) 135 
S. W. 1046, at page 1050; Provident Savings Life Assurance Society v. Ellinger 
(Tex. Civ. App.) 164 S. W. 1024, par. 8; (writ refused); St. Louis & S. W. Ry. 
Co. v. Thompson, 102 Tex. 89, 113 S. W. 144, 147, 19 Ann. Cas. 1250; Mutual 
Reserve Fund Life Ass’n v. Ferrenbach (C. C. A.) 144 F. 342,7 L. R. A. (N. S.) 
1163; Ebert v. Mutual Reserve Fund Life Ass’n, 81 Minn. 116, 83 N. W. 506, 834, 
84 N. W. 457; 5 Cooley’s Briefs on Insurance (2d Ed.) pp. 4699 et seq.; American 
Ins. Union v. Woodard, 118 Okl. 248, 247 P. 398, 48 A. L. R. 102. This seems to 
have been the measure of damages adopted by the appellee in her pleadings. 

However, there was no evidence introduced as to what would be a reasonable 
rate to be use in compounding the interest for the purpose of ascertaining the 
present value of the amount provided for in the certificate, nor the value of the 
dues that were to be paid in the future. According to the certificate, the dues 
amounted to $7.72 per month, if paid monthly, or $90.02 per year, if paid annually 
in advance. The appellee had a life expectancy of fourteen and one-tenth years as 
alleged by her. The statutory rate of interest in this state is 6 per cent. If the 
face of the policy be discontinued at 6 per cent. compound interest, and if interest 
at the same rate be charged on the unpaid premiums from the time of their ma- 
turity to the end of the life expectancy of the insured, it will be found that the 
policy had no value, and that appellee was not entitled to recover anything. More- 
over, if we use 6 per cent. simple interest in making the above calculations, the 
value of the policy will be much less than that found by the court. There is 
nothing in the record to show what method of calculation was used by the trial 
court in arriving at the value of the policy, and no evidence was introduced to 
authorize the use of any particular rate of interest in making the calculation. 

[3-5] While, as held in the case of Supreme Lodge, Knights of Pythias, v. 
Neeley (Tex. Civ. App.) 135 S. W. 1046, the interest should be compounded at a 
reasonabb'e rate in arriving at the face value of the certificate and the value of 
the unpaid dues at the maturity of the certificate, we do not think that the statutory 
rate of 6 per cent. should be used. The statutory rate of 6 per cent. was provided 
for the calculation of simple interest. Compound interest is not favored by the 
courts, 33 C. J. 191, but it will be allowed when the equities of the case require it, 
33 C. J. 252. We think, that, when under the circumstances it is necessary that the 
interest be compounded in order to administer justice, and the rate of such com- 
pound interest is not fixed by contract, evidence should be introduced showing 
what would be a reasonable rate to use in compounding the interest. Herzing v. 
Texas Employers’ Ins. Ass’n (Tex. Com. App.) 17 S.W. (2d) 1046, par. 1; 
United States Fidelity & Guaranty Co. v. Nettles (Tex. Com. App.) 35 S. W. 
(2d) 1045, par. 1. 

The judgment of the court is not supported by the evidence. The judgment is 
therefore reversed, and the cause remanded for a new trial. 

COLE et al. v. KAZIM TEMPLE BEN. ASS’N et al. 
Supreme Court of Appeals of Virginia. Nov. 20, 1930. 
160 Southeastern Reporter 428. 
INSURANCE. 


Persons not within class of beneficiaries permitted by association’s by-laws had 
no vested rights, precluding waiver of requirements in designating beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

Error to Court of Law and Chancery of City of Roanoke. 

On petition for rehearing. 

Petition refused. 

For original opinion, see 155 Va. 55, 154 S. E. 556. 

Caldwell, Chaney & Loyd, of Roanoke, for plaintiffs in error. 


J. P. Saul, Jr., of Salem, and Horace M. Fox, of Roanoke, for defendants 
in error. 


Per CurIAM. 
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The opinion of this court in the above-entitled case was handed down on 
September 9, 1930, and we are asked, upon petition of the appellants, to rehear 
the same and enter judgment for petitioners. 

The opinion and judgment of this court, complained of, is attacked as having 
held that a mutual benefit association can, after the death of an assured, waive 
the _— of a beneficiary whose rights have become vested upon the death of the 
insured. 

This assumes that the appellants had vested rights in the fund in question, to 
which proposition we do not assent. They do not come within the permitted class 
of beneficiaries under articles VI and IX of the by-laws of the association and 
under the facts of this case; nor could such fund pass to them as distributees of 
the estate of the deceased, for the reason that it was not, under the policy and 
by-laws of the association, payable, in any event, to the estate of the insured, but 
only to some beneficiary falling within the class designated in the by-laws. 

aa = to our former decision and deny the petition for rehearing. 

efused. 
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FIRE 


ALLIANCE INS. CO. et al. v. CITY REALTY CO. (GEORGIA 
CASUALTY CO. et al., Interveners). 
District Court, M. D. Georgia, Macon Division. Sept. 1, 1931. 
52 Federal Reporter (2d) 271. 
1. INSURANCE. 


“Insurance policy” is contract between insurer and insured in which insured 
agrees to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. ; , : 

Insured may discharge obligation to pay premium by paying agent, but in- 
sured’s obligation is to insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

3. INSURANCE. ; ; ; 

Agent extending credit to insured for premium beyond time insurer allows 
agent to collect premium becomes originally liable to insurer, not merely as 
guarantor. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

4. INSURANCE. ; ' : 

Where agent personally extending credit to insured fails to remit insurer’s 
portion of premium and agency is terminated, insurer has valid claim against 
both insured and agent. 

(For other cases, see Insurance, Dec. Dig. §§ 83[1], 186[3].) 

5. INCURANCE. ; 5 

Where insurer cannot obtain its portion of premium from agent who has 
personally extended credit to insured, insurer may take charge of agent’s 
premium account. ; 

In such case where insurer takes charge of premium account of 
agent, insurer may collect account or as much of it as is collectible, and 
credit the portion due it with the proceeds. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

6. INSURANCE. ; 

If insurance agent personally extending credit to insured pays amount due 
insurer, agent may collect premium and reimburse himself from proceeds. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

7. INSURANCE. ; ; 

Where agent personally extending credit to insured paid insurer’s portion 
of premiums from collections on subsequently issued policies agent held not entitled 
to collect amounts due for prior policies and retain proceeds. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

9. INSURANCE. sib 

Where agent was in arrears in remitting insurer’s portion of premiums on 
termination of agency, insurer held entitled to expirations. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

_ In Equity. Suit by the Alliance Insurance Company and others against the 
City Realty Company, in which the Georgia Casualty Company and others inter- 
vened. On exceptions to the master’s report. 

Exceptions overruled. Decree for plaintiffs. 

Miller & Lowrey, of Macon, Ga., for plaintiffs and also for interveners 
Georgia Casualty Co. and St. Paul Mercury Indemnity Co. 

Brock, Sparks & Russell, of Macon, Ga. (A. O. B. Sparks, of Macon, Ga., 


of counsel), and Walter De Fore & Jas. C. Estes, of Macon, Ga., (James C. 
Estes of Macon, Ga., of counsel), for defendant. 


Smith & Smith, of Macon, Ga., for intervener Smith & Smith. 


Harris, Harris & Popper, of Macon, Ga. (John Harris, of Macon, Ga., of 
counsel), for intervener Central Sash & Door Co. 


Martin, Martin, Snow & Gillen, of Macon, Ga. (B. C. Snow, of Macon, Ga., 
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of counsel), for interveners Macon Telegraph Pub. Co. and McClure Office 
Equipment Co. 


Deaver, District Judge. 


The plaintiffs in this case are fire insurance companies, and defendant is 
a Georgia corporation having its principal office in Macon and engaged in 
the business of real estate, loans, and fire insurance. For many years plaintiff 
companies were represented by defendant as agent in Macon and adjacent ter- 
ritory. There was no written contract of agency between any of plaintiffs 
and defendant, except that each plaintiff company issued to defendant a cer- 
tificate of authority substantially as follows: “ Hereby appoints and con- 
stitutes City Realty Company of Macon, County of Bibb, State of Georgia, 
Agent with authority to receive proposals for insurance, countersign, issue, re- 
new, and consent in writing to the transfer of policies of insurance, when duly 
authenticated, and to receive moneys on behalf of said company, in accordance 
with such instructions as may from time to time be given by the officers of 
the Company, Departmental Managers and or Field Representatives. This au- 
thority is subject to revocation at any time without previous notice.” 

Blank policies signed by the company were furnished to the agent by each 
of plaintiff companies and a policy became valid only when countersigned by 
the agent. The policy recited that in consideration of certain stipulations and 
a stated amount as premium, the company insured the person named against 
loss or damage by fire, not to exceed a specified sum, to described property. 

The agent made a daily report showing each policy issued, amount of lia- 
bility, name of assured, rate of premium, amount of premium, property cover- 
ed, and the expiration date. At the closs of the month, the agent made a 
“monthly report” showing the policies issued by number, cancellations, net pre- 
miums due, the amount of the agent’s commissions, which was 20 per cent of 
the net premiums, and the net amount to be remitted to the company, which 
was 80 per cent. of the net premiums; said amount to be remitted being known 
as the monthly “balance.” This “balance” was to be remitted sixty days from 
the end of the month for which the report was made. 

A policy could be surrendered by the insured at any time for cancellation, 
whereupon he became entitled to a refund of the unearned portion of the pre- 
mium based upon the company’s short rate; and a policy could be canceled by 
the insurance company upon five days’ notice to the insured, whereupon the 
company retained the pro rata earned premium and returned to the insured the 
balance of the paid but unearned premium. The agent was authorized to make 
these cancellations and was required to report them to the insurance company, 
the resulting premium deductions being reflected in his monthly report. 


When the agent issued a policy and did not collect the premium, the agent 
was authorized to cancel it “flat” at any time within fifteen days from the end 
of the month in which the policy was written, without being accountable to the 
company for the earned but unpaid portion of the premium; the result being 
that the company carried the risk without compensation from the time the 
policy was issued until it was canceled. 


At the expiration of sixty days from the end of the month in which the 
policies were written, the agent was required to remit to each insurance com- 
pany the “balance” shown on the monthly report for the month during which 
the policies were written, whether or not the agent had collected the premiums. 
In other words, if the agent, after issuing a policy, did not cancel it within the 
time allowed for “flat” cancellation and did not collect the premium, but ex- 
tended further credit to the insured, then the agent, regardless of whether he 
ever collected the premium or not, became liable to the insurance company for 
80 per cent. of the premium, which 80 per cent. had been included in the “bal- 
ance” reported at the end of the month in which the policy was written. 


The insurance companies did not deal with the policyholders except through 
the agent, and did not concern themselves with the method employed by the 
agent in keeping books of account, collecting premiums, or depositing in banks 
moneys collected. They simply required the agent to remit the “balances” re- 
gardless of collections. 


The well-known disposition of policyholders to accept policies offered to 
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them in renewal of, or in lieu of, expiring policies renders valuable the expira- 
tion data or “expirations” of an agency which ceases business. 

The defendant, representing several insurance companies, did not ordinarily 
solicit business for a particular company, but placed any policy with such com- 
pany as it selected. ‘ 

Defendant in operating its real estate and loan departments influenced per- 
sons dealing with them to place policies with its insurance agency. Over a 
long period defendant built up an insurance business with annual premiums in 
1928 of approximately $30,000. Based on value of business, the “expirations” for 
that year were worth about $6,000. 

Defendant extended credit to policy holders, who were considered as “cus- 
tomers” of its agency, and kept books showing accounts against such policy- 
holders. Prior to April, 1929, it did not attempt to segregate moneys collected 
as premiums from moneys derived from other sources. Special agents of sev- 
eral insurance companies had notice that credit was extended and that insur- 
ance funds were not kept separately and as trust funds. Local insurance agents 
in Macon generally do business the same way. “Balances” were paid by checks 
of defendant on its general fund in bank. 

Defendant was frequently in arrears in remitting balances and was indulged 
by plaintiff companies for thirty, sixty, or ninety days after the date fixed for 
remittance. In some instances special agents were informed that the delay was 
occasioned by poor collections. 

Early in 1929 defendant’s financial situation became increasingly difficult, due 
in part to a bank failure in Macon in November, 1928, but principally to the death, 
in December, of its president who for many years owned most of its stock and 
had general control of its business. In the spring of 1929 the insurance companies 
became very insistent for the payment of balances and in May revoked defendant’s 
authority as agent. 

In a short time defendant was reinstated as agent in pursuance of a contract 
entered into by plaintiffs, defendant, and certain of defendant’s creditors. The 
contract recited that defendant as agent had representd plaintiffs for the purpose 
of selling policies for and in behalf of plaintiffs and for collecting the premiums 
and remitting same to the respective plaintiffs less the agent’s commission, and 
provided, among other things, that defendant was to collect all premiums on 
policies issued prior to December 1, 1928, “balances” having been paid to that 
date, and deposit 85 per cent. of the proceeds in a special bank account to be there 
held until its ownership was determined by agreement or order of court, and was 
to collect all premiums on policies issued from December 1, 1928, to May 20, 1929, 
and deposit 85 per cent. of same in a special trust account to be distributed to 
plaintiffs; that 15 per cent. of premiums collected on policies written prior to May 
20, 1929, go into defendant’s general funds to be used for operating expenses, the 
plaintiffs, however, not thereby surrendering any part of amounts due as premiums 
on policies written prior to May 20, 1929; that defendant was to collect premiums 
for insurance written after May 20, 1929, and deposit 80 per cent. of the proceeds 
in a trust account and regularly distribute same to plaintiffs. 

The contract became effective May 24, 1929. Within less than thirty days there- 
after, defendant sold its rental department for $3,500 and borrowed $1,500, secured 
by a mortgage on its office furniture and the pledging of its receivables not includ- 
ing premium accounts. The defendant was insolvent. Having been informed that 
the rental department had been sold, that the loan business was unprofitable, and 
that the insurance department could not be profitably operated, the plaintiffs and 
the intervening insurance companies, in June, 1929, revoked defendant’s authority 
as agent. 

Negotiations were entered into by representatives of the insurance companies, 
defendant, and certain creditors of defendant, looking to the disposition of the pre- 
mium accounts and the “expirations.” An agreement was almost reached whereby 
Julius Loh was to be appointed agent, was to pay $3,000 for the “expirations,” and 
collect the premium accounts for a commission of 10 per cent., the proceeds to be 
held until the rights of the parties could be determined. The prospect of litigation 
and fear that he would not have the full co-operation of defendant’s employees, one 
of whom was engaged in the insurance business, caused Loh to withdraw his offer. 

Thereupon the insurance companies appointed as their agent the Hatcher, Tur- 





Fire] Alliance Ins. Co. et al. v. City Realty Co. 81 


pin Company and agreed to furnish from their home offices the “expirations” of ex- 
isting policies issued through defendant. The new agent also agreed for a com- 
mission of 15 per cent. to collect the premium accounts if turned over to it by de- 
fendant. 

The various interested parties not being able to agree as to their rights, plain- 
tiffs filed this suit praying that an accounting be had, that the ownership of the ac- 
counts and expirations be decreed in plaintiffs, that defendant be enjoined from col- 
lecting or disposing of the accounts or disposing of the expirations. 

Defendant in its answer admitted that it was agent to sell insurance, but de- 
nied that it was agent for the collection and remission of premiums, and alleged 
that its customers became indebted to it for premiums and it became indebted to 
plaintiffs for monthly balances, that it owned the accounts and the expirations and 
plaintiffs had no interest in them. Defendant had the Hatcher, Turpin Company 
made a party and prayed for damages and injunction against that company and 
plaintiffs. 

Two other insurance companies intervened in the cause, taking a position sim- 
ilar to that of plaintiffs. Also four general creditors of defendant intervened, al- 
leging that the premium accounts and expirations constituted a part of the assets of 
defendant and should be applied to payment of their claims. 

The case was referred to a special master. 

At the time plaintiffs revoked defendant’s agency and filed this suit, defendant 
had failed to remit “balances” aggregating $12,795.05. That amount was reduced 
by certain adjustments after suit was filed, leaving at the date of the hearing “bal- 
ances” unaccounted for of $11,243.96. 

On December 1, 1928, the uncollected accounts amounted to approximately $10,- 
747.71. From December 1, 1928, to June 22, 1929, premiums on policies issued ag- 
gregated $17,334.81, of which the agent was entitled to retain as commissions $3,- 
466.96, and was required to remit as “balances” $13,867.85. 

From December 1, 1928, to June 22, 1929, defendant collected on policies writ- 
ten prior to December 1, 1928, the sum of $5,022.88, and on policies issued after De- 
cember 1, 1928, the sum of $10,723.02, a total of $15,745.90. 

In June, 1929, defendant, under court order, turned over to the Hatcher, Tur- 
pin Company as custodian accounts for premiums on policies written prior to De- 
cember 1, 1928, aggregating $5,848.93 and accounts accruing after that date amount- 
ing to $6,964.53, a total of $12,813.46. The value of these accounts was fixed by the 
master at 40 per cent. of their face amount, or $5,125.38. 

The total “balances” charged to defendant on account of policies written prior 
to December 1, 1928, was $9,921.67. From December 1, 1928, to June 22, 1929, de- 
fendant remitted that amount, but only $5,022.88 of that amount was collected from 
premiums on policies issued prior to December 1, 1928, and therefore $4,898.79 of 
the money applied to such balances was realized from collections on policies written 
after December 1, 1928, and should have been applied to the reduction of balances 
accruing after that date. 

The premium accounts and the expirations are insufficient in value to pay the 
balances due by defendant. 

As to the facts so far stated the evidence is not in material conflict. 
two findings of the master were made on conflicting testimony. 

One was as follows: “Under a general custom and usage recognized by fire 
insurance companies and their local agents in their dealings, ‘expirations’ or ex- 
piration information relative to policies issued through the agency, is the prop- 
erty of the agent, provided the agent has remitted the premium ‘balances,’ which 
the agent undertook to collect and agreed to remit to the companies issuing the 
policies, and provided the agent has not been guilty of ‘fraudulent practices.’ 
Equally as well recognized is the usage or custom that until balances have been re- 
mitted by the agent, the insurance companies have the exclusive use and right to 
dispose of the ‘expirations’ or information relative to the expiration of policies is- 
sued by them.” 

The other finding was as follows: “Upon the termination of the agency, 
where the agent has failed to remit premium balances and has failed to collect 
premiums on policies so unremitted for, it is recognized and generally understood 
between the insurance companies and the agent, and constitutes a part of the course 
of dealing between such insurance companies and their agents, that the insurance 


However, 
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companies are entitled to the accounts against their policyholders for premiums so 
uncollected by the agent, in order that they may be collected and their proceeds 
applied to the liquidation of the agent’s unremitted balances, and this is true 
whether such balances are in arrears or whether the sixty day period for 
remission of balances has not expired at the termination of the agency. At the 
termination of an agency, the agent is required to account to his principal for all 
premiums on policies previously written, reserving or protecting his interest in 
his commissions thereon. At the time of the termination of the agency in this 
case, about June 22, balances for April, May and June would not in due course 
of business have been payable until July 1, August 1 and September 1 respectively.” 

Under the pleadings and the evidence in this case, the question to be deter- 
mined is: What are the rights of the parties as to the premium accounts and the 
“expirations” ? 

1. Accounts. 

[1-3] An insurance policy is a contract between the company and the insured 
in which the insured agrees to pay the premium to the company. He may dis- 
charge his obligation by paying the premium to the agent, but his obligation is to 
the company. The agent agrees to collect the premium and remit the proceeds, 
less his commission, at the end of sixty days from the end of the month in which 
the policy is written. The company at its own risk gives the agent fifteen days 
from the end of the month in which the policy is written to collect the premium 
and then authorizes him, if he fails to collect in that time, to cancel the policy 
“flat” without any liability on his part. If the agent does not collect and does not 
cancel in the time allowed for flat cancellation but prefers to extend further cre- 
dit, the company permits him to do so but only on condition that he also become li- 
able for the company’s portion of the premium. His liability is not that of guar- 
antor, but is an original undertaking. The company, as a matter of business pol- 
icy deemed to be helpful to both itself and the agent, is willing to carry the risk 
from the date of the policy to the 15th of the next month, but is unwilling to carry 
the risk beyond that time on credit. The company does not consider it of any 
benefit to itself to remain liable longer under the policy on the bare promise of 
the insured to pay the premium. Extension of further credit might benefit the 
company, but it is not willing to take the risk. Unconditional extension of further 
credit would afford the agent an opportunity to collect the premium and thus make 
his commission, but, if he failed to collect it, he would be out nothing while the 
company would have carried the risk without compensation. Unconditional ex- 
tension of further credit would therefore be for the benefit of the agent and 
against the interest of the company. The agent cannot thus extend the company’s 
risk without authority from the company and, in consideration for such authority, 
the agent agrees, for his own benefit, to become liable to the company for its part 
of the premium whether collected or not. ‘That liability is a debtor and creditor 
liability, but it is an additional liability to that of the insured, growing out of a 
separate, original undertaking on the part of the agent for a consideration, and has 
no effect upon the contract between the company and the insured except to pre- 
vent its termination. In extending further credit the agent acts for the company 
and by the company’s authority. He extends the life of the contract and thus con- 
tinues the company’s liability to the insured on the policy and continues the li- 
ability of the insured to the company for the premium. It is the company’s credit 
and the company’s risk which are extended, and after such extension the com- 
pany has the promise of the insured to pay the premium and also the promise of 
the agent to pay the premium less his commission. ‘The company then depends 
upon the agent as agent to collect the money from the insured and remit the “bal- 
ance” within the sixty-day period or, if he fails to collect as agent, then, as in- 
dependent promisor, to remit the “balance” in discharge of his separate, original 
undertaking. 

[4, 5] If the agent, both as agent and as independent promisor, fails to remit 
and his agency is terminated, the company has a valid claim against both the in- 
sured and the independent promisor. The company may proceed against either or 
both until its claim is satisfied. If it cannot obtain the “balance” from the inde- 
pendent promisor, it may take charge of the account, collect it, or as much of it 
as is collectible, and credit the “balance” with the proceeds. The question of col- 
lecting the deficiency from the independent promisor is not material in this case, 
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the master’s report recommending that no deficiency judgment be entered for the 
reason that the value of the accounts and the “expirations” cannot be determined 
with exactness and for the further reason that the defendant is insolvent. 

[6] If the agent pays the “balance” as promisor, he may then later collect the 
premium and reimburse himself from the proceeds. 

[7] In this case, when the contract of May 24, 1929, was made it appeared 
that all balances on policies issued prior to December 1, 1928, had been remitted. 
If those balances had been paid by defendant as independent promisor out of its 
own money, then the defendant would have had the right to collect the accounts 
accruing prior to December 1, 1928, and retain the proceeds for its reimbursement. 
But those balances, to the extent of $4,898.79, were paid from collections on pol- 
icies written after December 1, 1928; that is to say, with money of the insurance 
companies and not with money of the defendant. Therefore, no right on the part 
of defendant to collect those accounts and retain the proceeds ever came into ex- 
istence. 

Ownership of accounts by the insurance company is discussed in decided ca- 
ses, See U. S. F. & G. Co. v. Sexton, 134 Ga. 56, 67 S. E. 649; Williams v. 
Smith Ins. Agency (Sup. Ct. Appeals, W. Va. 1915) 75 W. Va. 494, 84 S. E. 235, 
Ann. Cas. 1917A, 813; In re Leaksville-Spray Ins. & Realty Co., Bankrupt, decid- 
ed by referee in Middle District of North Carolina; State Corp. Com. v. Guaranty 
Title & Trust Corp., Decided June 29, 1929 (Cir. Ct. City of Norfolk, Va.); In 
re Mason Company, Bankrupt (D. C.) 254 F. 164. Such ownership was also in 
effect recognized by the parties to this case in the contract of May 24, 1929. 

Moreover, the master found that, where an agency is terminated and the agent 
is in arrears in the payment of balances, there exists a universal custom or re- 
cognized course of dealing under which the company is entitled to take the ac- 
counts, collect them, and apply the proceeds to the unremitted balances. The evi- 
dence was conflicting as to the custom, but several witnesses testified to its exist- 
ence and effect. The finding is amply supported by evidence and under well-re- 
cognized principles of practice should not be overturned by the court. 

2. Expirations. 

The agent in making his reports furnishes to the company expiration informa- 
tion identical with that retained by the agent. Such information is very valuable 
in connection with placing other insurance upon the same property at the expira- 
tion of existing policies. However, when an agency is terminated, the value of 
the expirations to the agent or to the company depends in large measure upon 
whether the agent has the exclusive right to use the expirations or whether the 
company has the right to use them through a new agent. 

Many years ago it was apparently recognized generally that expiration be- 
longed to the insurance companies. A movement was later started by agents, par- 
ticularly through their associations, to have the companies make concessions and 
to recognize the principle that expirations belong to agents. The companies did 
make concessions, and by their general course of dealing with their agents have 
established the general rule that agents own the expirations. The companies, how- 
ever, in agreeing to the general rule, included in it certain conditions in which the 
rule would not be operative. Under the former rule, even though an agent had 
paid all balances, the company could terminate the agency and then dispose of the 
expirations for its own benefit. On the other hand, under an unqualified rule of 
agency ownership of expirations, an agent in arrears could terminate the agency, 
refuse to pay the company its balance, and still dispose of the expirations for his 
own benefit. The companies at:the request of agents did in effect agree to give 
up the right to make money out of expirations over and above their share of the 
proceeds of the business done by the agents, but did not agree to give up that 
right and at the same time to lose money on balances which the agents could not 
or would not pay and in consideration for which the companies had carried risks 
under policies. The companies by continuing the former custom or by contract 
could have retained the expirations as their own property, but they agreed to give 
the benefit of expirations, not to all agents, but to such agents as properly con- 
ducted themselves and kept their balances paid. 

The constitution and by-laws of the Georgia Association of Insurance Agents 
recites that: “For many years the organized agents of the United States have been 
developing principles for the purpose of stabilizing the business of insurance. 
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These principles form the foundation upon which the National Association of 
Insurance Agents and this Association have been built, and their recognition is 
necessary for the preservation of the American Agency System.” ‘Then follows a 
statement of the principles, one of which is: “(a) Agents’ ownership of expira- 
tions except in case of fraudulent practices.” 

An excerpt from “Memorandum of Ownership of Expirations,” National As- 
sociation of Insurance Agents, April 12, 1927, is as follows: 

“The right of an insurance agent to what is commonly known as expiration 
information, that is, the date concerning the renewal of an insurance policy at ex- 
piration, usually arises in either one of two cases. 

“1, When an insurance agent sells his business to a purchaser and turns over 
to him his expiration register or other record, indicating the dates of the expira- 
tion of the business then in force. 

“2. Where the relation between an agent and company terminates, either be- 
cause the agent resigns the company or the company has withdrawn from an agen- 
cy and appoints a successor. 

“The principle involved, as stated by the National Association of Insurance 
Agents, is that the agent is the owner of these expirations and the information 
connected therewith, except in cases of fraudulent practice. 


“Insofar as the principle is concerned, it is equally applicable in either of the 
above two cases, with the proviso always in mind that the title of the agent in 
the expirations is unencumbered. In order to possess a title unencumbered, the 
agent must have paid all balances due the company, must be free from all tainted 
practices in relation to his business and must not be guilty of any unprofessional 
or unlawful acts in connection with the change of status.” 


The constitution of the Macon Association of Insurance Agents pledges the 
support of its members to the principle of agency ownership of expirations. 

Relative to the custom governing the disposition of expirations, ten witnesses 
testified insubstance as follows: Two witnesses, that the expirations belong to the 
agent, but, when the company is not paid in full, then the expirations belong to 
the company; one witness, that the expirations belong to the agent, except that 
when the company is not paid it has a right to sell the expirations and apply 
the proceeds to the unpaid balances; one, that the agent owns the expirations 
unless he is not in good standing with the company; one, that the expirations 
belong to the agent except in the case of fraudulent practices and where the 
agent is not in good standing; one, that the company owns the expirations until 
the agent pays up in full; one, that the expirations belong to the company to the 
extent of the agent’s liability. So much of the. title passes to the company when 
the agent is in arrears as is needed to liquidate the indebtedness; two, that the 
agent owns the expirations, but the company has a prior lien thereon to the 
extent of its unpaid balances; and, one, that the expirations belong to the agent 
unless he is in arrears and so long as he obeys all rules and regulations, is 


faithful to his trust, and carries out all orders of the special agents and the 
officials of the company. 


Nine other witnesses testified that, under the custom, the agent owns the 
expirations except in case of fraudulent practices. 


Eight other witnesses testified that under the custom, the agent owns the 
expirations. Of those eight, however, on cross-examination, one said that he 
had never known of an instance in which the agent was given the expirations 
without paying balances, except one in which balances were paid by the pur- 
chaser out of renewal business; another, that in purchasing an agency, he 
assumed the balances and the companies looked to him for payment; another, 
that his only knowledge of the custom was that if an agent sells out in ordinary 
course, he owns the expirations and can sell them, that he had had no experience 
with a case in which an agent in arrears claimed the right to sell the expira- 
tions, and that he had never heard of an insurance company participating as a 
common creditor; another, that he knew of no instance where the agency was 
terminated in which an agent in arrears claimed the right to sell the expirations 
and tell the companies to get their balances in any way they could. 


The master found that, under a general custom and usage, expirations are 
the property of the agent, if he has remitted his balances and has not been 





Fire] Niagara Fire Ins. Co. v. Pospisil 85 


guilty of fraudulent practices, but that until balances have been remitted the 
insurance companies have the exclusive right to dispose of the expirations. 

[8, 9] From a consideration of the history of the American Agency System, 
the statement of the rule by the National Association of Insurance Agents, and 
the oral testimony, it can be readily seen that the master’s finding is well sup- 
ported. The defendant was in arrears in remission of balances, and the insur- 
ance companies, under the custom, were entitled to dispose of the expirations. 
It was, therefore, not considered necessary to determine whether defendant had 
been guilty of fraudulent practices within the meaning of the rule. 

As to expirations, see Nat. Fire Ins. Co. v. Sullard (1904) 97 App. Div. 
233, 89 N. Y. S. 934; Arrant v. Ga. Casualty Co., 212 Ala. 309, 120 So. 447; 
Charles Rippenberger Co., bankrupt (N. Dist. Ill. Dec. 31, 1925); In re Chap- 
man et al. (D. C. W. Dist. Ky.) 50 F.(2d) 252; Whitney v. Whitney (Ky.) 
88 S. W. 311; 32 C. J. 1085; Standard Accident Ins. Co. v. McGee (Ct. of 
Appeals, Montgomery Co., Ohio). 

The premium accounts and the expirations both together being insufficient 
in value to pay the balances due, there will be no excess from the proceeds to 
be returned to the agent. 

Under the facts, the defendant is not entitled to the relief prayed for in 
its answer. 

The exceptions to the master’s report will be overruled, and the decree 
recommended will be entered. 


NIAGARA FIRE INS. CO. v. POSPISIL. No. 8873. 
Circuit Court of Appeals, Eighth Circuit. Sept. 8, 1931. 
52 Federal Reporter (2d) 709. 
1. INSURANCE. 


Absent controlling statute, whether compliance with fire policy requirement 
respecting proof of loss is condition precedent to recovery on policy depends 
on parties’ intention as disclosed in language used. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


2. INSURANCE. 
Insured could not show full compliance with requirement respecting proof 
of loss after lapse of 60 days allowed therefor in fire policy. 
The fire policy involved provided that insured should furnish proof 
of loss “within 60 days after the fire unless such time is extended in 
writing” by insurer, and that no suit or action on policy for recovery 
of any claim should be sustainable in any court of law or equity until 
after full compliance by insured with all the foregoing requirements, nor 
unless commenced within 12 months next after the fire. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 


3. INSURANCE. 

Compliance with fire policy requirement, respecting proof of loss held con- 
dition precedent to right to sue on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 
7. INSURANCE. 

Fire policy requirement respecting proof of loss held to make time of 
essence within state statute (Rev. Code S. D. 1919, § 888). 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from the Dsitrict Court of the United States for the District of 
South Dakota; James D. Elliott, Judge. : 

Action by Carrie Pospisil against the Niagara Fire Insurance Company. Judg- 
ment for plaintiff [35 F. (2d) 213], and defendant appeals. 

Reversed. 

L. E. Waggoner, of Sioux Falls, S. D., for appellant. 

C. C. Puckett, of Tyndall, S. D. (J. L. Quinn and F. D. Wicks, both of 
Scotland, S. D., on the brief), for appellee. 

Before Kenyon and Booth, Circuit Judges, and Otis, District Judge. 

Onts, District Judge. : : 

The appeal here is from a judgment against appellant in a suit to recover on 
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a policy of fire insurance covering a certain building, and personal property con- 
tained in it located at Tyndall, S. D. The building and personal property were 
partially destroyed by fire January 23, 1927. 

Inter alia the policy contained the following provision: “If fire occur the 
insured shall give immediate notice of any loss thereby in writing to this com- 
pany, protect the property from further damage, forthwith separate the dam- 
aged from the undamaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quantity and cost of each 
article and the amount claimed therein; and within sixty days after the fire, 
unless such time is extended in writing by this company, shall render a state- 
ment to this company, signed and sworn to by said insured, stating the knowledge 
and belief of the insured as to the time and origin of the fire; the interest of 
the insured and all others in the property; the cash value of each item thereof 
and the amount of loss thereon; all incumbrances thereon, all other insurance, 
whether valid or not, covering any of said property; and a copy of all the 
descriptions and schedules in all policies; any changes in the title, use, occupation, 
location, possession or exposures of said property since the issuing of this policy; 
by whom and for what purpose any building herein described and the several 
parts thereof were occupied at the time of the fire; and furnish, if required, 
verified plans and specifications of any building, fixtures, or machinery destroyed 
or damaged; and shall also, if required, furnish a certificate of the magistrate 
or notary public (not interested in the claim as a creditor or otherwise, nor 
related to the insured) living nearest the place of fire, stating that he has ex- 
amined the circumstances and believes the insured has (honestly) sustained loss 
to the amount that such magistrate or notary public shall certify.” 

This provision was followed by: “No suit or action on this policy, for the 
recovery of any claim, shall be sustainable in any court of law or equity, until 
after full compliance by the insured with all the foregoing requirements, nor 
unless commenced within twelve months next after the fire.” 

Notwithstanding the provision of the policy that “within sixty days after 
the fire” the insured shall make proofs of loss and furnish the other informa- 
tion required by the provision, the insured, being the appellee in this court, did 
not make the required proofs of loss nor furnish the called for information 
until August 26, 1927, more than seven months. after the fire. 

A single question is presented by this appeal: Is compliance, within the time 
limited, with such a policy provision as the one set out, a condition precedent to 
recovery on the policy? 

[1-3] 1. Unless the question is affected by a South Dakota statute hereafter 
to be considered, its answer depends on the intention of the parties as that in- 
tention is disclosed in the language used by them. “Contracts of insurance are 
contracts of indemnity upon the terms and conditions specified in the policy or 
policies embodying the agreement of the parties. For a comparatively small con- 
sideration the insurer undertakes to guaranty the insured against loss or dam- 
age, upon the terms and conditions agreed upon, and upon no other, and, when 
called upon to pay in case of loss, the insurer, therefore, may justly insist upon 
the fulfillment of these terms. If the insured cannot bring himself within the 
conditions of the policy, he is not entitled to recover for the loss.” Imperial 
Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 381, 38 Ld. Ed. 231. 
231. 


Here is no ambiguity. The insured agreed and is bound by his agreement 
that “no suit or action” on the policy “shall be maintainable in any court * * * 
until after full compliance with” the requirements set out. An essential part of 
the requirements is the sixty-day provision. Certainly there is not full com- 
pliance with the requirements if proofs of loss are furnished, not sixty days, but 
seven months, after a fire. 


It is very frankly admitted by counsel for appellee in their brief that the 
great weight of authority in the federal courts supports the doctrine that com- 
pliance with such a time provision as that involved in this case is a condition 
precedent to recovery. And it is true that such is the weight of authority 
Indeed we have found no decision of any federal court supporting the opposite 
view, and none has been cited. We do not find, however, that the precise question 
has been passed on either by the Supreme Court or this court. 
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The same question was involved in Harris v. North British & Mercantile 
Ins. Co., 30 F.(2d) 94, 95 (certiorari denied April 15, 1929, 279 U. S. 852, 49 
S. Ct. 348, 73 L. Ed. 995), in which the Circuit Court of Appeals for the Fifth 
circuit followed the prevailing view in the federal courts. The court said: “But 
the insured agreed to a requirement that he would make proof of loss within 
60 days after a fire, and that no action on the policy should be sustained until 
after full compliance with that requirement. In other words, there was a con- 
tractual limitation of time upon the right to make proof of loss as well as upon 
the right to maintain suit. That limitation is not attacked as unreasonable, and 
does not appear to be so. It was impossible for the insured to show ‘full com- 
pliance’ with the requirements as to proof of. loss after 60 days had elapsed 
from the date of the fire; for time of compliance was made an essential element 
of the requirement.” 

[4] There appears to be no other federal appellate court decision dealing 
with this question in connection with a fire insurance policy. Other federal de- 
cisions directly in point are of Circuit and District Courts. The first of these 
chronologically is Missouri Pacific Railway Co. v. Western Assurance Co. (C. 
C.) 129 F. 610. Later cases, among others, are San Francisco Savings Union 
et al. v. Western Assurance Co. (C. C. Cal.) 157 F. 695, and Bank of South 
Jacksonville v. Hartford Fire Insurance Co. (D. C. Fla.) 1 F.(2d) 43. Most 
of the federal cases, including the Harris Case, supra, cite and adopt the reason- 
ing of the Circuit Court for the District of Kansas in the Missouri Pacific 
Railway Case, which therefore may properly be characterized as the pioneer or 
leading case with reference to the question here so far as fire insurance policies 
are concerned. That case goes for authority to the decision of the Supreme 
Court in Imperial Insurance Co. v. Coos County, supra, wherein the Supreme 
Court said that “the compliance of the assured with the terms of the contract 
is a condition precedent to the right of recovery. If the assured has violated or 
has failed to perform the conditions of the contract, and such violation or want 
of performance has not been waived by the insurer, then the assured cannot 
recover.” And while that case concerned particularly a policy provision violation 
of which voided the policy, its reasoning is equally applicable to a provision 
nonperformance of which does not void the policy but precludes suit upon it. 
The principle is that the parties are bound by the agreement they have made, 
that “the courts may not make a contract for the parties. Their function and 
duty consist simply in enforcing and carrying out the one actually made.” 

It was said by this court in Callen v. Massachusetts Protective Association 
(8 C.C. A.) 24F. (2d) 694, 695, a suit on a policy of life insurance in which there 
was a provision requiring proof of loss within ninety days: “This is a valid 
provision of the policy, and compliance therewith is a ‘condition precedent to the 
enforcement of the policy.” Nor was that language dictum only. It was essential 
to the decision of the case. Compliance with a provision of like nature was 
said by’ the Circuit Court of Appeals for the Third Circuit to be a condition 
precedent to recovery in a suit on a policy of accident insurance. Metropolitan 
Casualty Ins. Co. v. Johnston, 247 F. 65, 7 A. L. R. 175. The Circuit Court of 
Appeals for the Sixth Circuit ruled similarly in Maryland Casualty Co. v. 
Massey, 38 F.(2d) 724, 71 A. L. R. 1428. See, also, Wachovia Bank & Trust 
Co. v. Independence Indemnity Co. (4 C. C. A.) 37 F.(2d) 550. 


[5] Clearly then the prevailing doctrine in force in the federal courts makes 
compliance with such a provision as that under discussion here a condition pre- 
cedent to recovery, at least in the absence of a showing that the time limitation 
is unreasonable. It is unnecessary to consider the conflicting views of various state 
courts on the subject. The question is one of general law as to which federal 
courts are not found by state decisions even of the highest court of that state 
in which the contract was made. A%tna Life Insurance Co. v. Moore, Adm’r, 231 
U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356. 

It is contended by appellee that there is some ambiguity in the provision of 
this policy that “no suit or action, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity, until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within twelve months 
next after the fire.’ The word “until,” so it is said, is not as inexorable as the 
word “unless” would have been, but suggests that, notwithstanding the time 
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limitation and failure to act within it, suit still may be instituted. We are not 
impressed by this contention. It robs the limitation as to time within which proofs 
of loss must be made of any significance whatever. 

[6, 7] 2. Finally it is contended that whatever otherwise would be the result 
a South Dakota statute (section 888, Revised Code 1919, South Dakota) enters 
into this contract and takes away from the time limitation in the provision under 
discussion its natural effect. That statute provides that “time is never considered 
as of the essence of a contract, unless by its terms expressly so provided.” 
Because of that statute, the District Court held that compliance within the sixty- 
day provision was not a condition precedent to recovery. 35 F.(2d) 213. 

It is true that this statute does enter into and become a part of every South 
Dakota contract made after its enactment and it must be given that construction 
and effect which has been given it by the Supreme Court of that state. It has 
been several times construed by that court. Repeatedly that court has held that 
this statute does not require that the very words, “time is of the essence of this 
contract,” must be incorporated in the contract in order that time may be con- 
sidered as of the essence. Thus it was said in Phillis v. Gross, 32 S. D. 438, 
143 N. W. 373, 378 (in that case the clause was present in the contract), that 
“it has recently been held by this court that whether or not time is to be con- 
sidered as of the essence of a contract depends upon the intention of the parties 
thereto and the object to be attained by the contract, rather than upon the express 
declaration of the parties contained therein.” 

And it was said in Western Town Site Co. v. Lamro Town Site Co. et al. 
31 S$. D. 47, 139 N. W. 777, 779, construing this statute, that, “unless it plainly 
appears that the object and purpose of the contract depends upon its being per- 
formed by a given date, time will never be construed to be of the essence of the 
contract.” It is further said in the same case, quoting 9 Cyc. 605, that the rule 
for determining whether time is of the essence of the contract depends upon 
“whether, in fact, the performance of the contract by one party was meant to 
depend upon the other’s promise being fulfilled by the day named therefor, or 
whether a day was named merely in order to secure performance within a 
reasonable time.” 

Let us apply that rule to the language used by the parties in this contract. 
Was it the intention that a suit could not be maintained upon the contract if . 
proofs were no served within sixty days after loss or was the definite time 
limitation inserted in the contract only to indicate that proofs of loss should be 
served within a reasonable time. Our view is that the first of these two inter- 
pretations is the only possible meaning to be given to the plain words employed. 
But, if there could be any doubt about it, that doubt is certainly removed by 
the further language in the provision that, “unless such time is extended in writ- 
ing by this company,” the proofs must be served within sixty days. The obvious 
significance of this clause is to emphasize the vital nature of the time limitation. 
If it was intended by the parties that the time limitation should have that elasticity 
which the second of the two suggested interpretations would give it, then it was 
self-expanding. But the parties agreed not only that the circumstances might not 
expand it beyond sixty days to whatever might be held was a reasonable time, 
but that the parties themselves would extend it only by formal writing. It was 
the intention of the parties that compliance with this provision should be essential 
to recovery on the contract. The time limitation was of the essence of the con- 
tract. Within the meaning of the South Dakota statute, as construed by the 
Supreme Court of South Dakota, that intention was expressly indicated by the 
language used. 


The judgment of the District Court should be and is reversed. 


HUTCHINGS et al. v. CALEDONIAN INS. CO. OF SCOTLAND. 
District Court, E. D. South Carolina. Sept. 26, 1931. 
52 Federal Reporter (2d) 744. 
5. INSURANCE. 


Provision in fire policy requiring that due consideration be given to ex- 
perience of business before fire and probable experience thereafter should be 





Fire] Hutchings et al. v. Caledonian Ins. Co. of Scotland 89 


applied in determining probable profits of warehouse during suspension of busi- 
ness following fire. 


(For other cases, see Insurance, Dec. Dig. § 507.) 


In Equity. Suit by T. L. Hutchings and W. E. Pratt, copartners doing busi- 
ness under the firm name of the Banner Warehouse, against the Caledonian In- 
surance Company of Scotland. 

Decree in accordance with opinion. 

Henry E. Davis, of Florence, S. C., and Davis D. Moise, of Sumter, S. C., 
for plaintiffs. 

J. L. Nettles and R. E. Whiting, both of Columbia, S. C., for defendant. 

GLENN, District Judge. 

This is a suit on a policy of insurance, use and occupancy type, covering 
a tobacco warehouse located in the city of Sumter, S. C. The warehouse and 
contents were completely destroyed by fire on the morning of August 24, 1927. 
The term covered by the policy was from August 9, 1927, to October 9, 1927. 

History of This Case. 

The history of this case is necessary to the understanding of this decision. 

The plaintiffs in this suit originally brought suit against the defendant and 
styled the case as it appears above. This was done, although the policy was 
written in the name of Hutchings alone. The case came on for trial before this 
District Court and a jury. At the time of the trial, there was some suggestion 
of the court transferring the case to the equity side for the reformation of the 
insurance policy. The court did not transfer the case, and granted a directed 
verdict in favor of the defendant insurance company. Appeal was taken to the 
Circuit Court of Appeals, and that court, in an opinion reported in 35 F.(2d) p. 
309, directed that the case be sent back to the District Court and transferred to 
the equity side for the purpose of trying the question of reformation. This court 
then, carrying out the mandate of the Circuit Court of Appeals, transferred the 
case to the equity side of the court. The trial was then had on the equity 
side, with the necessary reformation of the pleadings. This court, once having 
transferred the case to the equity side, and having, as hereinafter set out in 
full, decided that it was not necessary to retransfer the case or any phase of 
it to the law side, but that complete relief could and should be afforded on the 
equity side of the court, it then became necessary for the court to take testi- 
mony and decide on the supplementary question of the amount which the plain- 
tiffs were entitled to recover on the reformed contract. Due to unavoidable 
delays, hearings were had from time to time, and the matter was finally ter- 
minated by argument of counsel and the case submitted to this court for de- 
cision. 

In keeping with equity rule 70% (28 USCA § 723), we are filing separately 
our independent findings of fact which naturally fall under two main heads, 
as follows: (1) Findings of fact which relate to the question of reformation of 
the instirance policy; (2) findings of fact which deal with the question of amount 
of recovery to be allowed the plaintiff. 

Manifestly, discussion of the lega! phases of the case must fall into the 
same divisions. 

Reformation. of the Insurance Contract. 

[1, 2] The decision of the Circuit Court of Appeals in this case was a 
mandate to transfer the case to the equity side of the court. There is therefore 
no need for a discussion of the reasons for which court transferred this case to 
the equity side and heard testimony on the question of reformation. In the 
consideration of the evidence, we have constantly had in mind that cardinal 
tule so well established as the rule which should cover the court of equity in 
dealing with the reformation of instruments. The rule is that the evidence on 
which reformation is based must be “clear, satisfactory, and convincing.” If 
this court is correct in its findings of fact as set out in the independent findings 
herewith filed, then there is no escape from the conclusion that the testimony 
measures up to this high standard, and that the plaintiffs are entitled to have their 
contract reformed. Of course, the substantial feature of the reform in the con- 
tract is to name as the insured partics Hutchings and Pratt, trading and doing 
business as the Banner Warehouse, instead of P. L. Hutchings, individually. The 
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court allowed very free and thorough cross-examination of the plaintiff Hutch- 
ings and the attorneys for the insurance company developed matters which intro- 
duced some question about the accuracy of all Mr. Hutchings’ testimony. But 
on the material facts involved, namely, whether or not there was ever a clear 
intention on the part of Hutchings and Pratt to have the policy changed by 
indorsement from Hutchings, individually, to Hutchings and Pratt, we have 
very satisfactory evidence from leading business men of Sumter. There is also 
the positive statement on the part of the agent of the defendant, insurance 
company, as to how the transaction was handled. 

Without going elaborately into the testimony, we point out that Pratt, a 
high-type business man, testified positively that he so understood the transac- 
tion. While he and Hutchings were partners, yet the evidence shows that, due 
to Hutchings’ difficulties, Pratt, with a stronger financial standing, was re- 
sponsible for the business going on at all. He had arranged to put the new 
money into the business, and it was this new money which kept the warehouse 
going after Hutchings had found himself in financial straits. The testimony is 
in the record, and we feel sure that the clear and convincing proof justifies the 
court in concluding that a case of “Mutual mistake” is made out. 

Retention of the Case on the Equity Side of the Court for the Purpose of Award- 
ing Judgment and Determining the Amount Thereof. 

[3, 4] The insurance company has never set up any serious attack on the 
bona fides of the fire. This court, in ruling that the contract should be reform- 
ed, disposes of the major question involved in the case. There was presented 
to the court for further determination the question of whether the case should 
then be retransferred to the law side of the court for suit at law on the reformed 
policy. 

This matter was fully and ably argued by the attorneys on both sides, and 
the spirit of the argument was that of helping the court rather than of relent- 
lessly insisting upon a point of view. This court has come to the conclusion that 
it should in this case follow the well-recognized rule that, where equity has 
assumed jurisdiction for the purpose of determining the question involved in 
a case, it will retain jurisdiction and award a recovery without putting the par- 
ties to the expense and trouble of a separate suit at law. While there are con- 
fessedly some strong opinions by courts ruling otherwise, in our humble judg- 
ment the weight of authority sustains the course of this court. This was the 
course aproved by the Circuit Court of Appeals of the Fourth Circuit in the 
case of Colleton Mercantile & Mfg. Co. vy. Savannah River Lumber Company, 
280 F. p. 358. Of course, this all involves an application of federal equity rule 
23 (28 USCA § 723). Typical applications of this rule are found in the following 
cases: Electric Boat Co. v. Lake Torpedo Boat Co. (D. C.) 215 F. page 377; 
Goldschmidt Thermit Co. v. Primos Chemical Co. (D. C.) 216 F. page 382; 
American Car & Foundry Co. v. Merchants’ Despatch Transp. Co. (D. C.) 216 
F. 904, page 911; Goldschmidt Thermit Co. v. Primos Chemical Co. (D. C.) 225 
F. page 769; Chanslor-Canfield Midway Oil Co. v. United States, 266 F. page 
145, 147 ( C. C. A. 9). See, also, recent opinion 4th Circuit Court of Appeals, 
General Finance Co. v. Keystone Credit Corporation, 50 F. (2d) 872. 

Amount of Recovery. 

[5] Having disposed, therefore, of the major proposition to be decided, 
namely, the right of the plaintiffs to have the contract of insurance reformed 
so as to name as the insured “Hutchings and Pratt, trading and doing business 
as The Banner Warehouse,” we then pass to the question of the amount of 
recovery under the reformed instrument. The policy is a use and occupancy 
policy, and sets as a limit of recovery $200 a day. The time covered by the poli- 
cy is sixty days from the 9th of August to the 9th of October, 1927. As the 
fire happened on the morning of August 24th, the maximum recovery which 
could in any event be allowed would be $200 per day for forty business days, 
or a total of $8,000, but the policy does not stop here. It says that 

“This company shall be liable under this policy for the actual loss sustained 
consisting of: 

“1. Net profits on the business which is thereby prevented; 

“11. Such fixed charges and expenses as must necessarily continue during 
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a total or partial suspension of business, to the extent only that such fixed 
charges and expenses would have been earned had no fire occurred; 

“111. Such expenses as are necessarily incurred for the purpose of reduc- 
ing the loss under this policy; for not exceeding such length of time, commenc- 
ing with the date of the fire and not limited by the date of expiration of this 
policy, as shall be required with the exercise of due diligence and dispatch to 
rebuild, repair or replace such part of said building(s) and machinery and equip- 
ment and stock if liability due to damage to or destruction of stock is included 
as may be destroyed or damaged subject to the following conditions and limits, 
to-wit: 

“(2) Pro Rata Clause—The amount for which this policy is issued applies 
pro rata to each of the following per diem amounts in the proportion that the 
amount of this policy bears to the aggregate of said per diem amounts multi- 
plied by the respective number of days during which each applies. 

“(3) Total Suspension Clause—The per diem liability under this policy dur- 
ing the time of total suspension of business of all the properties described here- 
in shall be limited to the ‘Actual Loss Sustained,’ not exceeding the amounts 
designated for each day of the respective periods defined in the following table 
and during no other time, due consideration being given to the experience of 
the business before the fire and the probable experince thereafter. 

“(4) For each business day from August 9th, 1927, to the following Octo- 
ber 9th, 1927, (inclusive) $200.00.” 

We feel that we must give force and effect to the phrase “due considera- 
tion being given to the experience of the business before the fire and the prob- 
able experience thereafter.” Frankly, we do not feel that the plaintiffs are en- 
titled to recover the maximum amount when the proper effect is given to this 
provision in the policy. The court has therefore heard a large amount of testi- 
mony which falls under the two heads of: (1) Experience of the business before 
the fire; (2) the probable experience thereafter. 

As we point out in the independent findings of fact, this warehouse was 
more or less of a community enterprise backed by the banks and business men 
of Sumter as well as the board of trade and other county activities. The in- 
terest of the banks and others was to build up Sumter as a tobacco market. 


The plaintiffs naturally contend that the business was on an up grade, hav- 
ing the backing of the people of Sumter and having the benefit of the com- 
munity organizations. ‘They also stress very largely the preliminary advertising 
and contact work which had been done by Mr. Hutchings. From the evidence, 
therefore, the plaintiffs contend that the “probable experience after the fire” 
would have been the earning of even larger profits than had been earned during 
the twelve and one-half days that the warehouse was under actual operation. 
Under the rosy picture presented, they point out that the $200 a day should be 
taken as.the standard in allowing the recovery. 

The defendant’s argument points out that the plaintiffs had no such rosy 
outlook when the fire occurred. They point out that the plaintiffs were having 
considerable trouble making a go of the warehouse. The difficulties fall under 
the following heads: (a) A lack of real backing by the banks of Sumter; (b) 
a loss of confidence on the part of the wealthy men of the city of Sumter in 
the enterprise; (c) the large amount of tobacco that the warehouse itself had 
to “buy in”; (d) the small number of buyers on the floor of the warehouse who 
represented the larger purchasers of tobacco; (e) the fact that there was a 
general falling off in the prices paid for tobacco during the period between 
the fire and October 9th. 


The court attaches great importance to the experience of the other tobacco 
markets in South Carolina during this period. This experience is shown by the 
reports which the warehouses were required to make to the South Carolina de- 
partment of commerce, industries and agriculture. The testimony of the wit- 
ness Singletary also furnishes a substantial basis to guide us in ascertaining the 
history of the tobacco market in South Carolina during the year 1927 from a 
practical standpoint. This witness has had large experience for a number of 
years in the tobacco business. He is familiar in a practical way with the dif- 
ierent types of tobacco grown in the different sections and with habits of the 
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farmers in selling their tobacco and of the buyers in making the purchases. 
The plaintiffs suggest that we should discount Mr. Singletary’s testimony be- 
cause he admits that he had had some financial reverses. We do not follow 
this argument. The raising and marketing of farm products in the South dur- 
ing the last ten years has been an up and down business. If we adopt the 
proposition that these who have suffered losses know nothing about the busi- 
ness, we would be forced to call witnesses from another section to testify about 
the actual experiences of this section. The trend of Mr. Singletary’s testimony 
is in keeping with the actual facts reflected in the reports of all the tobacco 
warehouses for the year 1927. We know of no better guide in helping us to 
ascertain the probable experience of the Banner Warehouse in Sumter after 
the fire than to study the actual experience during the same period of a score 
of other warehouses located within a radius of seventy-five mile from Sumter. 
Nor does this court think that the ground work which had been done in order 
to make the Banner Ware House a popular market during the tobacco season 
of 1927 would more than offset the fact that the markets of Lake City, Tim- 
monsville, Mullins, and other older markets were larger and better established 
markets to which both farmer and purchaser had been accustomed to resort for 
many years. 

We also have the benefit of the auditors’ testimony as presented by audi- 
tors representing both sides to this controversy. The plaintiffs make demand 
for a total sum of $10,336.16 as reflected in their statement of loss. The plaintiffs 
further contend that the auditors representing the insurance adjustments had 
practically agreed upon an amount of recovery in the sum of $6,300. This court 
does not feel that it is bound by this tentative settlement, and it further points 
out that, at the time this tentative settlement was suggested, the auditors did 
not have the benefit of many facts which were thoroughly developed at the 
trial before the court. The court has gone over all the facts and figures pre- 
sented by the auditors; and, realizes that it must settle upon some figure which 
is consistent with the facts developed and with the effect which must be given 
to the provision in the policy above quoted. 

We take the statement of the auditor Hagan as a basis of calculation. We 
think that his primary figures and method of calculation are well supported by 
testimony and logic. His final conclusions, however, are confessedly based upon 
a proposition of fact which we cannot adopt; namely, that the profits of the 
Banner Warehouse would probably have continued at the rate during the en- 
tire period covered by the contract which had been the experience prior to the 
fire. We think that the testimony shows that the probable experience of this 
particular warehouse would have been a falling off in the profits for the great- 
er part of the remaining forty business days. Singletary says that the best 
of the warehouses would show a decrease during September of at least 15 per 
cent., that 20 per cent. to 25 per cent., would certainly be the experience of the 
majority of the warehouses. When we take into consideration the situation of 
the plaintiffs, we are of the opinion that their probable decrease would be even 
greater. For example, there are three major causes which compel us to discount 
their chances of continued profits at the same rate: (1) Their financial difficul- 
ties; (2) general fall in tobacco prices; (3) the probability that during last 
days of September and during all of the nine days of October they would have 
done no business at all, and hence made no profit. 

If we attempt to plot a curve of their “probable experience,” we must begin 
on August 25th. The curve would probably rise slightly during the remaining 
days of August, then drop rapidly after September 2d, and constantly go down 
to almost nothing towards the end of September. Indeed, we are construing 
the policy liberally in favor of the insured when we adopt a 331/3 per cent. 
reduction as an average for the remaining forty days. 
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Applying this to Hagan’s analysis, we arrive at the following results: 
Hagan’s calculation of probable profits bases on profits 
continued at same rate $5,391.50 
33 1/3 reduction 1,797.16 


3,594.34 
Expenses covered by policy (adopting Hagan’s figures) 709.20 
Applying 331/3% reduction to leaf tobacco item .... 133.48 


Total recovery $4,437.02 


With reference to the item of $709.20 allowed as expense, this court points 
out that this money should be, when recovered from the insurance company, 
paid by the plaintiffs to the parties to whom it is actually due. For example, 
the testimony shows that these claims were compromised by the plaintiffs in 
some instances. This court does not think that either the insurance company 
or the plaintiffs should profit by the stringency in which these employees hold- 
ing positions at fixed salaries found themselves. They were employed for a 
comparatively short time, and the plaintiffs were liable for their entire salaries 
—the company, under the terms of section 2, was in turn liable to the plaintiffs. 
Therefore the final order of this court will provide that these items of expense 
be actually paid by the plaintiffs to the auctioneer and bookkeeper. Of course, 
the items for insurance and stationery would be properly payable to the plain- 
tiffs themselves. Unless this matter can be settled in this way, this court will 
take further testimony about the actual facts at a subsequent date and by sup- 
plementary order reduce the amount of recovery under the head of expense to 
that which has actually been paid to the bookkeeper and the auctioneer. 

Many arguments as to the elements which should be taken into considera- 
tion in fixing the exact amount to be allowed as the recovery are stressed by 
plaintiffs and defendant alike. Many of these arguments are in the nature of 
cross-currents, and would lead us into the realm of speculation and sophistry. 
We are faced here with the practical matter of doing justice between the par- 
ties and not with a problem in sophistry. 

Let the plaintiffs’ attorneys submit an appropriate order carrying this opin- 
ion into effect. 

Let the costs of this case accruing after the filing of the remittur from the 
Circuit Court of Appeals be taxed against the defendant. 


DETROIT FIRE & MARINE INS. CO. v. HELMS. No. 132. 


Supreme Court of Arkansas. Oct. 5, 1931. 
Rehearing Denied Nov. 2, 1931. 
; 42 Southwestern Reporter (2d) 394. 
1. INSURANCE. 
If agent’s knowledge was imputable to mortgagee, knowledge was also im- 
putable to fire insurer, since agent represented both. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 
2. INSURANCE. . 
Evidence held insufficient to show fraud, precluding insurer from canceling 
fire policy. 

Evidence showed that original owner mortgaged property to bank, 
which foreclosed; that to enable owner to repurchase, third person pro- 
cured loan from building and loan association, proceeds thereof being 
paid to bank, which thereupon conveyed to original owner who conveyed 
to third person, and he executed mortgage to association; that insurer’s 
agent then issued fire policy in question to third person with mortgage 
clause in favor of association; that on same day third person entered into 
written agreement that if original owner or her son would pay ex- 
penses and would also pay installments to association, third person would 
convey property to owner; that this agreement was left with insurer’s 
agent, and that some of officers of agent had knowledge of these facts. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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3. INSURANCE. 

Original owner of property which mortgagee, having foreclosed, conveyed to 
third person, who agreed to reconvey to owner if owner paid mortgage loan, 
thereby acquired no interest in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

4. INSURANCE. ; s : 

Mortgagee, under standard mortgage clause in fire policy, is not affected by 
insured’s acts or omissions avoiding policy as to insured. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. : 

Mortgagee could not recover from fire insurer for improvement taxes paid 
by mortgagee after loss, since rights accrued when loss occurred. 

(For other cases, see Insuance, Dec. Dig. § 503.) 

6. INSURANCE. : ; : 

That motgage was also security for “other indebtedness” did not warrant 
mortgagee’s recovery under fire policy, as regards indebtedness secured by separate 
mortgage. 

It appeared that mortgagor executed separate mortgages on two 

adjoining properties, and mortgagee claimed right to recover total amount 
of fire policy, containing standard mortgage clause, by reason of pro- 
vision in one of mortgages to the effect that it should stand as security 
for any other indebtedness owed by mortgagor to mortgagee, but this 
provision for “other indebtedness” referred to some other indebtedness 
arising subsequent to date of mortgage and not indebtedness secured by 
mortgage on other property under another contract. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

7. INSURANCE. : . 

Standard mortgage clause obligating fire insurer to pay mortgagee “as its 
interest may appear” means as its interest may appear under that mortgage, not 
under separate mortgage. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

8. INSURANCE. ; 

In insurer’s action to cancel fire policy, mortgagee, not being entitled to re- 
cover on cross-complaint, was not entitled to statutory penalty and attorney’s fee. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Chancery Court, Pulaski County; Frank H. Dodge, Chancellor. 

Action by the Detroit Fire & Marine Insurance Company against M. T. Helms, 
the Commonwealth Building & Loan Association, and others, with a cross-com- 
plaint by defendant last named. From the judgment, plaintiff appeals, and the 
last-named defendant cross-appeals. 

Affirmed. 

Horace Chamberlin, of Little Rock, for appellant. 

D. D. Terry, of Little Rock, for appellee. 

McHANEY, J. 


Appellant brought this action in the chancery court to cancel a policy of 
fire insurance issued by it to appellee Scull, which had a standard mortgage 
clause attached making the loss, if any, payable to appellee Commonwealth Build- 
ing & Loan Association, hereinafter called the association, as its interest might 
appear, after the property covered by said policy had been destroyed by fire and 
liability, if any, had accrued. The facts, briefly stated, are as follows: The 
property is located in El Dorado, and was left to Mrs. Helms by her husband. 
It was mortgaged to a bank in El Dorado by her, and insured in appellant with 
mortgage clause attached. This mortgage was foreclosed, the bank acquiring the 
property, and the insurance was transferred to it. Mrs. Helms desired to repur- 
chase the property from the bank, which it was willing to sell for its debt, and 
sought to borrow the money from the association for this purpose, but it was de- 
cided by all parties that she had better not apply for the loan on account of her 
financial irresponsibility. The Arkansas Finance Company, a corporation of El 
Dorado, of which Major O. L. Bodenhamer was chairman of the Board, was 
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the agent of the association and also of appellant, and represented all parties to 
this lawsuit. It was decided that the son of Mrs. Helms apply for a loan of 
$1,750 to the association, which he did on August 5, 1929, representing himself 
to be the owner, intending that the bank should convey to him and he, in turn, 
execute the mortgage if the loan was granted. Phis loan was refused by the 
association because of an unsatisfied judgment against him. Thereafter, appellee 
Scull, a responsible business man of El Dorado, made application to the asso- 
ciation for a loan, the application being similar to that of Mr. Helms, which 
was granted September 6, 1929. The bank conveyed to Mrs. Helms, who con- 
veyed to Scull, and he executed the mortgage to the association, and the deal 
was closed on September 10 by paying the proceeds of the loan to the bank and 
all deeds of conveyance being delivered and recorded. Thereupon the Arkansas 
Finance Company issued the policy in question to Scull, with mortgage clause 
attached to the association. Scull, Mrs. Helms, and her son, thereafter, on the same 
day, entered into a written agreement that, if the Helms would pay all expenses 
incident to the transfers and all installments to the association, Scull would 
convey the property to Mrs. Helms or her son as she should direct. This agree- 
ment, together with other papers, were left with the Arkansas Finance Company, 
some of whose officers were cognizant of all the foregoing facts. The September 
installment to the association was deducted from the loan. When the October 
installment became due, default was made, and the association demanded pay- 
ment of Scull, who, in turn demanded same from Mrs. Helms and her son. Not 
being made, Scull executed a deed to the property back to Mrs. Scull, caused 
it to be placed of record, and delivered it to Arkansas Finance Company, assum- 
ing, no doubt, by so doing, he would relieve himself of the embarrassment. On 
November 13, 1929, the property was totally destroyed by fire, which was re- 
ported to appellant, and it, after investigation, decided that fraud had been prac- 
ticed upon it, that Scull had no title at the time of the fire, that Mrs. Helms 
had no contract relation with it, and that its policy should be canceled. It there- 
after instituted this action for that purpose. 

The chancery court took jurisdiction, no question thereto being raised, can- 
celed the policy as to Scull and Mrs. Helms, but rendered judgment against ap- 
pellant in favor of the association for the amount of its loan on the property 
destroyed by fire, with interest, thereby refusing to cancel as to the association. 
The court, however, refused to give the association judgment for a large sum paid 
by it for street taxes after the fire, and for penalty and attorney’s fees sought 
to be recovered by it on cross-complaint, so we have here an appeal and a cross- 
appeal. Neither Mrs. Helms or Scull claim any interest in the policy, and neither 
have appealed. The situation as to them is, that Scull had a policy but no prop- 
erty, and Mrs. Helms had property, but no policy at the time of the fire. 

[1-4] Appellant insists that the policy is void by reason of the facts heretofore 
stated: that Scull’s ownership was not sole and unconditional in violation of 
such a clause in the policy, as shown by the agreement between Scull and Mrs. 
Helms; that these facts were known to Arkansas Finance Company, and that the 
association was affected with knowledge thereof through its said agent. If the 
knowledge of the Arkansas Finance Company must be imputed to the associa- 
tion, the same rule must apply to appellant for the same agent represented both. 
So, appellant had knowledge of the condition of said title through its agent, 
and with said knowledge issued and delivered the policy in question, and it is 
difficult to perceive how it can now be heard to say it has been defrauded, over- 
reached, or mislead, for its agent knew all the facts. But we think the facts do 
not justify or sustain the charge of fraud. What Major Bodenhamer and his 
company did, in an effort to assist Mrs. Helms in regaining possession with the 
hope of acquiring title to her property, taken under foreclosure by the bank, 
as shown by the preponderance of the evidence, was done in good faith, with 
no purpose to injure or defraud any one. The property was good security for 
the loan, and the association makes no complaint. The amount of the policy was 
for a less sum than it had formerly been in the bank’s favor. The record fee- 
simple title was in Scull when the policy was issued, even though he had agreed 
to reconvey to Mrs. Helms under certain conditions. But, at the time of the 
fire, Scull had no interest in the property, and Mrs. Helms had no interest in 
the insurance. The court so held, and canceled the policy as to them. But the 
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court correctly held that the association could recover to the extent of its 
mortgage, as it is well settled that a mortgagee, under a standard mortgage 
clause, is not affected by the acts or omissions of the insured that would avoid 
- policy as to him. Nat. Ynion Fire Ins. Co. v. Henry, 181 Ark. 637, 27 S 

. (2d) 786. 

|5-7] With reference to the cross-appeal, the record reflects that Mrs. Helms 
had owned the property covered by the $3,000 policy in controversy, and also 
an adjoining place on which she lived, all of which passed to the bank under 
foreclosure, and finally to Scull, who executed two separate mortgages thereon 
to the association for $1,750 and $2,750, respectively, the proceeds of which went 
to pay the bank. It is contended by the association that under a clause in the 
former mortgage, providing that it should stand as security for any other in- 
debtedness due it by the mortgagor, it should have been permitted to recover 
the full amount of $3,000, and apply the excess over the $1,750 mortgage on the 
$2,750 mortgage. Further, that it had paid, subsequent to the fire, $551 improve- 
ment taxes on all the property, and incurred other expenses which it ought to 
recover under the policy, as well as penalty and attorney’s fees. The chancery 
court properly denied these claims. As to the taxes, all rights accrued when the 
loss occurred, and, even though secured by the mortgage, they were not so 
secured until paid by the association, which was after the loss. The “other in- 
debtedness” clause does not give the association the right claimed. Under the 
mortgage clause, appellant promised to pay it, in case of loss, as its interest may 
appear. This means as its interest may appear under the mortgage in question, 
and not under another or wholly different mortgage on different property. The 
“other indebtedness” referred to some other indebtedness arising subsequent to 
the date of the mortgage, and not indebtedness secured by mortgage on other 
property under another contract. See Walker v. Whitmore, 165 Ark. 276, 262 
S. W. 678; Berger v. Fuller, 180 Ark. 372, 21 S.W.(2d) 419. 

[8] Not having recovered, nor being entitled to recover the amount sued 
for on the cross-complaint, the association is not entitled to recover the statutory 
penalty and attorney’s fee. 

Affirmed both on appeal and cross-appeal. 


FRANKLIN FIRE INS. CO. v. BUTTS et al. No. 124. 
Supreme Court of Arkansas. Oct. 5, 1931. 
Rehearing Denied Nov. 2, 1931. 
42 Southwestern Reporter (2d) 559. 
1. INSURANCE. 

Act of assignee of mortgagee in acquiring quitclaim deed from purchaser 
at tax sale held not to invalidate mortgagor’s fire policy under sole and uncon- 
ditional ownership clause. 

Fire policy contained clause rendering policy null and void on com- 
mencement of foreclosure proceeding or in case any change takes place in 
the title, interest, or possession of the property. Assignee of mortgagee 
procured quitclaim deed from purchaser at tax sale for agreed considera- 
tion. In mortgage foreclosure suit, it was conclusively determined that 
assignee claimed no interest in land under quitclaim deed, but merely 
claimed allowance for sum paid for conveyance of tax title. Neither as- 
signee nor insured claimed any change of interest or ownership in prop- 
erty. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

2. INSURANCE. 

Commencement of mortgage foreclosure proceeding, in view of loss payable 
clause, held not to invalidate fire policy. 

Fire policy contained clause rendering policy null and void on com- 
mencement of foreclosure proceedings, but also contained mortgage clause 
making loss, if any, payable to mortgagee, as its interest may appear. 
Mortgage clause further provided that insurance, as to interest of mort- 
gagee, “shall not be invalidated by any act or neglect of mortgagor or 
owner * * * nor by any foreclosure or other proceedings, or notice 
of sale relating to the property. * * *” 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 
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3. INSURANCE. 

Where ambiguities appear in insurance policy susceptible of more than one 
reasonable construction, one most favorable to insured and giving life to policy 
should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Indorsements on insurance policy form part thereof, and policy, with indorse- 
ments or riders thereon, must be construed as a whole. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

5. INSURANCE. 

Assignment of mortgage held not to transfer insurance on mortgaged prop- 
erty, where mortgage clause was not for benefit of assignee. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

6. INSURANCE. 

Mortgage clause in fire policy is not assignment of policy, but merely creates 
agreement between insurer and mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

10. INSURANCE. 

As respects liability for penalty and attorney’s fees, fire insurer, if desirous 
of releasing itself of further responsibility concerning proceeds of insurance 
claimed by different parties, should deposit proceeds in registry of court. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

11. INSURANCE. 

Insured, in suit involving right to proceeds of fire policy contested by in- 
surer, held entitled to attorney’s fees where successful in case. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Howard Chancery Court; C. E. Johnson, Chancellor. 

Suit by A. R. Crumb against E. M. Butts and wife and another. From the 
decree rendered, all the parties appeal. 

Affirmed in part, and reversed in part, with directions. 

A. R. Crumb filed suit in the chancery court against E. M. Butts and Ellie 
Butts and the Franklin Fire Insurance Company to garnish the proceeds of a 
fire insurance policy issued by said company, to be applied to the payment of a 
deficiency judgment against the defendants E. M. Butts and his wife, Ellie Butts. 

The Franklin Fire Insurance Company filed an answer, in which it admitted 
issuing the policy for $1,500 on the dwelling house of E. M. Butts, and that said 
policy contained a clause that the amount of loss or damage should be payable 
to John A. Guthrie Mortgage Company as the holder of a first mortgage on 
said property, as its interest might appear. The garnishee further stated that 
the mortgagee claimed an interest in the proceeds of said insurance policy, and 
denied that it was liable to the plaintiff therefor. 

E. M. Butts and Ellie Butts filed an intervention in which they claimed to 
be entitled to the proceeds of said insurance policy. 

The facts in the case are undisputed, and were agreed to between the parties. 
They stipulated that on July 10, 1929, the Franklin Fire Insurance Company 
issued a policy on a dwelling house to E. M. Butts for $1,500. The policy con- 
tained a clause that, upon the commencement of foreclosure proceedings, or in 
case any change takes place in the title, interest, or possession of the property, 
the policy shall be null and void. There was also a mortgage clause in the 
policy which reads as follows: 


“Loss or damage, if any, on building items under this policy shall be pay- 
able to John A. Guthrie Mortgage Company, Fort Smith, Arkansas, as first 
mortgagee (or trustee), as interest may appear, and this insurance, as to the 
interest of the mortgagee only therein, shall not be invalidated by any act nor 
neglect of the mortgagor or owner of the within described property, nor by any 
foreclosure or other proceedings or notice of sale relating to the property, nor by 
any change in the title or ownership of the property,” etc. 

At the time of the issuance of the policy, there was a mortgage on the land 
which was the homestead of E. M. Butts and his wife, Ellie Butts, to the John 
A. Guthrie Mortgage Company for $3,000. On June 20, 1924, said mortgage com- 
pany assigned its mortgage and notes to A. R. Crumb. The mortgagor made 
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default in the payment of the mortgage indebtedness; and on September 18, 1929, 
A. R. Crumb commenced a foreclosure suit against E. M. Butts and Ellie Butts, 
his wife, in the chancery court. On the 4th day of November, 1929, judgment 
was rendered in favor of the plaintiff against the defendants in said foreclosure 
suit for the amount of the mortgage indebtedness; and at the foreclosure sale 
the property was bought in by A. R. Crumb for $3,250, leaving a deficiency 
judgment in favor of the plaintiff against the defendants in the sum of $1,475.55. 
The Guthrie Mortgage Company, after the assignment of said mortgage to 
Crumb, went out of business. A. R..Crumb is claiming as garnishee creditor and 
not under the mortgage clause or as assignee of the mortgage. The dwelling 
house insured was the home of E. M. Butts and his wife. 

It was further agreed that the land was sold for taxes in 1926 for the taxes 
of the year 1925. A deed was executed to the tax purchaser, and he, after the 
expiration of two years, executed a quitclaim deed to A. R. Crumb for $448. 
Subsequently, for the years 1927 and 1928, E. M. Butts paid the taxes on the 
land. Other facts will be stated or referred to in the opiinon. 

The court found the issues against the plaintiff Crumb and the Franklin 
Fire Insurance Company and in favor of the defendant E. M. Butts. It was 
decreed that E. M. Butts have judgment against the insurance company in the 
sum of $1,386.60, which was the amount of the policy of $1,500, less the pre- 
mium note for $113.40, with the accrued interest. The chancellor further held 
that the defendant Butts was not entitled to recover attorney’s fees or penalty 
against the garnishee under the statute. All parties have appealed to this court. 

D. D. Terry, of Little Rock, for appellant. 

J. M. Jackson and J. S. McConnell, both of Nashville, for appellees. 

Hart, C. J. (after stating the facts). 

[1] It is first contended that A. R. Crumb acquired an interest in the land 
by the tax sale in 1926 for the taxes of 1925, and that thereafter E. M. Butts 
was not the sole and unconditional owner of the property, and therefore the 
fire insurance policy was null and void. We do not agree with counsel for the 
insurance company in this contention. We set out in our statement of facts the 
substance of the “sole and unconditional ownership clause” of the policy. We 
do not deem it necessary to set out the clause in full, for the reason that under 
the facts of the case we do not think that it has any application. The mortgage 
foreclosure suit brought by A. R. Crumb against E. M. Butts is reported in 182 
Ark. 286, 31 S.W.(2d) 307. According to the pleadings in that case, as will be 
seen from an examination of the transcript, Crumb did not claim any interest 
in the land by virtue of his purchase of the tax title, but only asked that he be 
allowed the sum of $448 paid for the conveyance of the tax title. The defendant 
contested this, for the reason that the taxes only amounted to about $35. The 
defendant also contested the foreclosure suit on the ground of usury. Both of 
these contentions were found against the defendant Butts by the chancery court, 
and a decree was entered of record accordingly. The decree of the chancery 
court was affirmed upon appeal. These facts are inferentially shown by the 
opinion in that case, and are conclusively shown by an examination of the 
transcript. 


But it is claimed that the Franklin Fire Insurance Company was not a party 
to that suit, and was not bound by the proceedings thereunder. In the first place, 
the insurance company could not claim any change of interest or ownership in 
the property which was not claimed by either of the parties to that proceeding. 

In the second place, the record in the present case shows that the parties 
agreed that A. R. Crumb is claiming as garnishee creditor and not under the 
mortgage clause or as assignee of the mortgage. This shows that the parties 
agreed that Crumb was only asserting a right to garnishment of the proceeds 
of the insurance under his deficiency judgment in the foreclosure decree. This 
is made plain by the allegations of the complaint in the present case. The insur- 
ance company cannot claim that Crumb had any other or different interest in 
the property than that claimed and alleged by himself. This question was ex- 
pressly adjudicated in favor of Butts in the foreclosure proceeding, and the 
decree in that case was affirmed upon appeal. Hence we are of the opinion that 


the policy did not become null and void under the so-called “sole and uncon- 
ditional ownership clause.” 
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[2-4] In the present case, the policy contained a loss payable clause in favor 
of the John Guthrie Mortgage Company, as its interest might appear, and this 
showed actual knowledge of the mortgage to that company when the policy was 
issued. The policy having provided what the effect of that clause should be, it 
precludes any possible idea that the commencement of foreclosure proceedings 
under the mortgage should render the policy void. The stipulation that the com- 
mencement of foreclosure proceedings should render the policy null and void 
evidently referred to other foreclosure proceedings than that by John A. Guthrie 
Mortgage Company or its assignee, for the policy was made payable to that 
company as its interest might appear, and further provided that the policy should 
not be invalidated by any foreclosure of the property or by any change in title 
or ownership under the mortgage. In the forfeiture clause of the policy, among 
other things, it is stipulated that, if the property or any part thereof shall here- 
after become mortgaged or incumbered, or upon the commencement of fore- 
closure proceedings, without the written consent of the insurer, the policy shall 
be void. The connection with which the phrase, “or upon the commencement of 
foreclosure proceedings,” is used, indicates that it refers to mortgages to be 
executed in the future. After inserting clauses relating to lighting and other 
matters, the policy recites that there is an indorsement attached to the policy 
which is called the mortgage clause. It provides that the ioss or damage to the 
buildings covered by the policy shall be payable to the John A. Guthrie Mortgage 
Company as first mortgagee, “as interest may appear, and this instrument, as 
to the interest of the mortgagee (or trustee) only therein, shall not be inval- 
idated by any act or neglect of the mortgagor of the within described property, 
nor by any foreclosure or other proceedings or notice of sale relating to the 
property, nor by any change in the title or ownership of the property,” etc. 

It is argued that this means that foreclosure proceedings as to the John A. 
Guthrie mortgage would invalidate or render void the policy in so far as the 
mortgagor is concerned. We do not think so. This clause was inserted for the 
benefit of the mortgagee, and was intended to protect its rights, so that, if the 
mortgagor gave other mortgages after the issuance of the policy with the written 
consent of the insurance company, a foreclosure of such mortgage, while it 
would avoid the policy as to the mortgagor under the forfeiture clause, would 
not affect the rights of the mortgagee. It is the settled rule of law in this state 
that, if any imbiguities appear in an insurance policy which may be susceptible 
of two reasonable constructions, the one which is most favorable to the insured 
and which will give life to the policy should be adopted. The reason is that 
such provisions are. inserted in blank forms prepared by the insurance company 
for its benefit in which the insured has no voice. Importers’ & Exporters’ Ins. 
Co. v. Jones, 166 Ark. 370, 266 S. W. 286; Connecticut Fire Ins. Co. v. Boydston, 
173 Ark. 437, 293 S. W. 730; National Union Fire Ins. Co. v. Henry, 181 Ark. 
637, 27 S.W.(2d) 786, and Aetna Life Ins. Co. v. Spencer, 182 Ark. 496, 
32 $.W.(2d) 310. 

Indorsements on an insurance policy form a part of it, and the policy of 
insurance with the indorsements or riders thereon must be construed as a whole. 
American Ind. Co. v. Hood, 183 Ark. 266, 35 S.W.(2d) 353. 

We therefore conclude that the policy of insurance did not become void by 
the commencement of foreclosure proceedings by the assignee of the mortgage 
executed by the insured to the Guthrie Mortgage Company. 


[5] Having decided that the company is liable under the terms of the policy, 
we now come to the question whether Crumb or Butts is entitled to recover. 
The clause which we have copied in our statement of facts provides that the 
policy shall be payable to John A. Guthrie Mortgage Company as its interest 
may appear. Crumb became assignee of the mortgage and notes which the mort- 
gage was given to secure, and the mortgage company thereafter ceased doing 
business. The assignment of the mortgage does not transfer the contract of in- 
surance, where the mortgage clause is not for the benefit of the assignee, but 
is limited to the transfer of the mortgage, and the assignee of the mortgage has 
no right of action at law as mortgagee to recover for a fire loss. Weinberger 
v. Agricultural Insurance Co., 80 N. J. Law, 202, 76 A. 343; and Newark Fire 
Ins. Co. v. Simmon Turk (C. C. A.) 6 F.(2d) 533, 43 A. L. R. 496. See, also, 
14 R. C. L. 1114; and 41 C. J. 682. 
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[6] The reason is that the clause of a policy providing for payment of in- 
demnity to the mortgagee as his interest may appear is not an assignment of the 
policy. It creates an agreement between the insurer and the mortgagee binding 
even after the insured owner has alienated his property. It will be readily seen 
that an insurance company might be willing to make a contract of this kind 
with the mortgagee and not with an unknown person as his assignee. 

An additional reason why Crumb may not recover is because the parties 
have expressly stipulated that A. R. Crumb is claiming as garnishee creditor 
and not under the mortgage clause or as assignee of the mortgage, and the parties 
must be bound by their agreement. 

[7-9] The most troublesome question in the case is whether or not the pro- 
ceeds of insurance become substituted for the property itself, and that therefore 
the insured may claim it is exempt from the deficiency judgment. The property 
which was insured against loss by fire in the present case was the homestead 
of Butts, and the question is, Does the insurance money take the place under 
our execution laws of the property destroyed and like it also exempt and not 
liable to garnishment? It is claimed that this question is answered in the affirm- 
ative by the weight of authority. Be that as it may, we think such holding con- 
stitutes the better reasoning of the subject. Under our Constitution and statutes, 
the homestead of a debtor is exempt from execution, and is not subject to the 
lien of a judgment except in certain specified instances, and the record in the 
present case does not show that the debt belongs to one of the excepted classes. 
It is the settled policy of this court that our homestead laws are remedial and 
should be liberally construed to effectuate the beneficient purposes for which 
they are intended. Davis v. Neal, 100 Ark. 399, 140 S. W. 278, L. R. A. 1916A, 
999. 

Not to allow the insurance money to take the place of the property destroyed 
and be exempt from liability for the debts of the owner would be a mere evasion, 
perverting the object and spirit of the law. The homestead is exempt under the 
Constitution and statutes from the lien of a judgment in cases like this, and 
the owner may insure it to protect himself and family from loss. It is well 
settled that, if a mortgagor insure the premises, without any contract with the 
mortgagee binding him to do so, he is entitled to the insurance in case of loss; 
and the mortgagee has no lien on it; and we think the insurance represents the 
property and is exempt from the claims of creditors. Culbertson v. Cox, 29 Minn. 
309, 13 N. W. 177, 43 Am. Rep. 204, and cases cited; Bernheim v. Davitt (Ky.) 
5 S. W. 193; Rulo v. Murphy (Ky.) 51 S. W. 312; Houghton v. Lee, 50 Cal. 
101; Chase v. Swayne, 88 Tex. 218, 30 S. W. 1049, 53 Am. St. Rep. 742; Ellis 
v. Pratt City, Southern Ins. Co. Garnishee, 111 Ala. 629, 20 So. 649, 33 L. R. A. 
264, 56 Am. St. Rep. 76; and cases cited in a note to 45 Am. St. Rep. at page 
238. See, also, 13 R. C. L. 585, and 29 C. J. 839. These text-writers and several 
of the cases above cited recognize that the weight of authority is in accord with 
the rule above announced. 


In a case note to 45 Am. St. Rep. at page 238, it is claimed that those cases 
which hold that the proceeds of such an insurance policy is not within the 
homestead laws follow the letter and ignore the spirit of the law. The annotator 
calls attention to the object of the homestead laws, which is to assure heads oi 
a family the comfort and protection of a home. This object may be thwarted if 
the home may not be protected by insurance, and if, although so protected, when 
the home is destroyed, the family should be left without a house while the 
creditor is awarded the proceeds of the protection made by the debtor for his 
family. Hence we hold that the better reasoning is that the proceeds of such 
an insurance policy take the place of the property itself, are substituted for it in 
fact, and cannot be reached in garnishment proceedings at the instance of a 
creditor in cases like this one. 


We think this view is in accord with the decision in Probst & Hilb v. Scott, 
31 Ark. 652. We call attention to the concluding language of the opinion, which 
is as follows: “The property being exempt, it is but reasonable that the com- 
pensation for the loss, which represents the property, should also be exempt.” 
The case of Houghton v. Lee, 50 Cal. 101, is cited in support of the holding. 
In that case the court expressly held that, if a wife declared a homestead on 
common property and a husband procures a policy of insurance thereon, and 
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the house is destroyed by fire, the sum due from the insurance company is not 
subject to garnishment by a judgment creditor of the husband. 

[10] Finally, it is contended on the part of Butts that the court erred in not 
allowing him attorney’s fees and penalty under the statute. In this contention we 
think his counsel is correct. No issue was made at the trial of the right of the 
company to deduct the outstanding premium note. The company denied any lia- 
bility under the policy. If it merely wished to be released from the responsibility 
of deciding which of the two claimants was entitled to the proceeds of the 
insurance policy, it should have made a deposit of the amount in the registry 
of the court and thus relieved itself of any further responsibility in the matter. 
New York Life Ins. Co. v. Adams, 151 Ark. 123, 235 S. W. 412; Old Colony 
Life Ins. Co. v. Julian, 175 Ark. 359, 299 S. W. 366. 

[11] The amount of the policy in the present case was $1,500, and we think 
$150 was a reasonable attorney’s fee and should have been allowed by the court, 
and, in addition, the court should have allowed the statutory penalty of 12 per 
cent. In other respects, the decree of the lower court will be affirmed, and the 
clerk of this court will be directed to add the attorney’s fee and statutory penalty 
as indicated in this opinion in favor of the defendant Butts against the insur- 
ance company. 


HANEY v. FARMERS’ ALLIANCE INS. CO. et al. No. 29789. 


Supreme Court of Kansas. Nov. 7, 1931. 
4 Pacific Reporter (2d) 460. 


1. INSURANCE. 


Indemnity provision of fire policy held promise to make good loss to those 
suffering loss. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 
2. INSURANCE. 
Policy insuring insured, his heirs and assigns, against loss by fire, and pro- 


viding that “insured” should include insured’s representatives, did not include ad- 
ministrator of insured leaving widow as sole heir to whom all insured property 
was exempt. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

3. INSURANCE. 

Evidence disclosing insured’s inability to write held insufficient to establish 
that signature on application made part of fire policy was not his (Rev. St. 1923, 
40—441). 

(For other cases, see Insurance, Dec. Dig. § 155.) 

4. INSURANCE. 

Ansured’s administrator suing on fire policy consisting of policy proper and 
copies of application and by-laws held not entitled to deny that application was 
integral part of policy (Rev. St. 1923, 40—441). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

5. INSURANCE. , 

By-laws to which insured’s signature was appended held part of contract of 
mutual insurance, whether or not signature was made at insured’s direction (Rev. 
St. 1923, 40—441). 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

Syllabus by the Court. 

By its policy of insurance a muual fire insurance company promised to 
make good to the insured, his heirs, and assigns, loss by fire. The policy 
provided the word “insured” should include representatives of the insured. Held, 
the promise was to make good loss to those who suffered loss. 

The insured died, leaving a widow as sole heir, to whom all the insured 
property was exempt. The property was subsequently destroyed by fire, and the 
administrator of the insured sued to recover on the policy. Held, the adminis- 
trator suffered no loss, was not a legal representative of the insured in the 
sense of the policy, and was not the real party in interest. 

The instrument sued on consisted of a policy proper, a copy of the applica- 
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tion for insurance, and a copy of the by-laws of the company. The policy proper 
made the application a part of the policy, and the application provided that the 
insured should be bound by the by-laws. The application contained the only des- 
cription of the property insured. A signature purporting to be that of the in- 
sured was attached to the application. The premium was paid, and the composite 
policy was delivered. Held, evidence that the insured could not write his name 
was not sufficient to prove the purported signature was not his signature. Held 
further, the administrator may not deny the applicaion was an integral part of 
the policy. 

A signature purporting to be that of the insured was appended to the by-laws. 
Held, the by-laws were a part of the contract of insurance, whether or not the 
signature was made at the request or direction of the insured. 

—— from Disrict Court, Crawford County, Division No. 1; L. M. Resler, 
Judge. 

Action by E. E. Haney, administrator of the estate of Nataldo Precipio, de- 
ceased, against the Farmers’ Alliance Insurance Company and another. Judg- 
ment for the defendants, and the plaintiff appeals. 

Affirmed. 

A. B. Keller, George R. Malcolm, and C. A. Burnett, all of Pittsburg, for 
appellant. 

Stephen H. Allen, Otis S. Allen, and George §. Allen, all of Topeka, for ap- 
pellee Farmers’ Alliance Ins. Co. 

Burcu, J. 

The action was one to recover on a fire insurance policy. A demurrer to 
plaintiff's evidence was sustained, and plaintiff appeals. 

The Farmers’ Alliance Insurance Company issued a fire insurance policy to 
Nataldo Precipio, covering a dwelling house occupied as a homestead, and house- 
hold goods. Precipio died intestate, leaving his widow as sole heir, and plaintiff 
was appointed administrator of his estate. Afterwards the insured property burn- 
ed, and the administrator sued to recover on the policy. The administrator testi- 
fied that none of the personal property came into his possession, and there is no 
dispute that all the insured property was exempt from payment of the decedent’s 
debts when the fire occurred. One ground of the demurrer was that the admin- 
istrator was not the real party in interest. 

The policy contained the following provisions: 

“The Farmers’ Alliance Insurance Company of Kansas, 
“McPherson, Kansas. 

“In consideration of the stipulations herein named and of Twenty-one and 
no/100 Dollars, premium, does insure Nataldo Precipio * * * against loss or dam- 
age by fire and lightning to the amount of Fifteen Hundred Dollars; wind-storm, 
cyclone and tornado to the amount of Fifteen Hundred Dollars, on the following 
property as described in the application copied below and which forms part of this 
policy. And the said company does hereby promise to make good unto the said 
insured, his heirs and assigns, all such loss or damage. * * * Wherever in this 
policy the word ‘insured’ occurs, it shall be held to include the legal representatives 
of the insured. * * *” 

{1, 2] Plaintiff contends the definition of the word “insured” in the policy 
makes the policy payable to the administrator. Ordinarily, the words “legal re- 
presentatives” include executor and administrator. Another common meaning is, 
persons who stand in place of, and who represent the interest of, another. The re- 
sult is, the meaning of the quoted words, when used in a written instrument, must 
be determined from the nature of the instrument, from the context, and from 
other aids to interpretation. Hunt v. Remsberg, 83 Kan. 665, 667, 674, 112 P. 590, 
32 L. R. A. (N. S.) 246, 21 Ann. Cas. 1267. In this instance the promise of the 
insurance company was to make good unto the insured, his heirs and assigns, loss 
and damage by fire. Expanding the promise to include the policy definition of 
“insured,” it was to make good unto Nataldo Precipio, his administrator, his 
heirs, and his assigns, loss and damage by fire. Very plainly, the promise was to 
make good loss to those who suffered loss; that is, to the insured and those who 
should succeed him in interest. In this instance the administrator could suffer no 
loss, and he had no interest in the policy. 

The subject of liability of the company on the policy is also submitted for de- 
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termination. There was other subsequent insurance on the property, taken out 
without consent of the defendant company, contrary to a provision of the by-laws 
of the company. Plaintiff contends the by-laws did not become part of the con- 
tract. 

[3, 4] The insurance company is a mutual fire insurance company, operating 
under the statute regulating organization of such companies and conduct of their 
business. One section of the statute contains a provision in force when the policy 
was issued and still in force, which reads: “Every policy issued shall have attach- 
ed thereto a printed copy of the note and application, also a printed copy of the 
by-laws and regulations of the company, which shall be signed by the president 
and secretary of the company and the insured, and shall become a part of the con- 
tract between the insurer and the insured.” Rev. St. 40—441. 

Mutual companies are authorized to adopt by-laws, and the defendant com- 
pany had adopted by-laws. The quoted section of the statute contemplates a writ- 
ten application for insurance, and defendant company had a by-law requiring a 
written application for insurance. The instrument sued on consisted of three 
parts: The policy proper, a copy of the insured’s application for insurance, and 
the by-laws of the company. The policy proper provided the application should 
form a part of the policy. The application provided the insured should be bound 
by the by-laws. The signature of the applicant appeared to be appended to the 
— and to the copy of the by-laws. The signature to the application fol- 
Ows: 

“Dated on the 12 day of Nov. 1925. Applicant, Nataldo Precipio. Signed in 
the presence of J. H. Cassin, Agent. Signature by J. H. Cassin.” 

The signature to the by-laws follows: 

“I hereby accept the foregoing by-laws, rules and regulations as a part of my 
contract with the Farmers Alliance Insurance Company. 

“Applicant, Nataldo Precipio.” 

The insured’s widow gave intelligent testimony. She said her husband could 
talk about as well as she can; that she was with her husband when he got insur- 
ance from Mr. Cassin; that her husband asked for insurance ; and that he knew he 
was taking out insurance. The premium was paid, and the composite policy was 
delivered. There was testimony that Nataldo Precipio could not write his name, 
and it is contended he got a policy binding the company, but got it free from the 
obligations of the application and of the by-laws, because they were not signed. 

[5] The document called an application is part of the instrument proposed by 
plaintiff as the basis of liability of the insurance company. Prima facie, the sig- 
nature at the end of the document is the signature of Nataldo Precipio, and the 
fact is not contradicted by mere proof that Precipio could not himself sign his 
name. The signature still appears to be his signature, in the presence of Cassin. 
Forgery, fraud, deceit, sharp practice, or other wrongdoing, will not be presumed. 
Regularity in issuing the policy will be presumed until the contrary appears, and, 
under all. the circumstances which have been related regarding issuance of the 
policy, it was necessary, in order to defeat the signature, there should be some 
proof the signature was not attached at Precipio’s request or by his direction. A 
writing of Precipio’s name by Cassin at Precipio’s request or direction was, of 
course, as effective as if Precipio wrote his own name. 

The result of the foregoing is that, for purposes of this case, the application 
was duly signed. Concede, however, for the moment, that the application was un- 
signed. There was an application. The policy proper contained no description of 
the property. The description was: “The following property as described in the 
application copied below and which forms part of this policy.” The application 
contained a description of the property. Therefore the application must be re- 
sorted to, to establish the fact that the burned property was insured by the defend- 
ant company. Whether the application was signed or was not signed by the ap- 
plicant, it was an integral part of the policy. The plaintiff may not pick and 
choose. He must take the policy as he finds it, and there is no insurance for lack 
of subject of contract unless there was an application. 

The application contained an agreement that the applicant would be bound by 
the by-laws of the insurance company, and the application was part of the policy 


proper. This being true, the by-laws became a part of the contract, whether signed 
by the applicant or not: 
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“There was concurrent insurance on the property when it was destroyed, and 
such insurance had been paid before the present suit was instituted. The trial court 
held that the by-laws did not become a part of the contract because they were not 
signed as the law provides and computed the amount of recovery accordingly. 
The application for insurance was duly signed, and it contained an agreement to 
accept the policy to be issued, subject to the by-laws of the company. A copy of 
the application showing the signature thereto accompanied the policy. Under these 
circumstances, neither the original policy holder nor his assignee could keep the 
policy and avoid the by-laws. 

“The case of Insurance Co. v. Bank of Blue Mound, 48 Kan. 393 [29 P. 576], 
is cited in support of the trial court’s action. The opinion rendered in that case 
is not entirely persuasive, but the soundness of the decision need not be deter- 
mined, since it does not appear that a signed application agreeing to be bound by 
the by-laws was taken, and that a copy of such an application was attached to the 
policy.” Smith v. Insurance Co., 82 Kan. 697, 703, 109 P. 390, 392. 

In this instance the name Nataldo Precipio was signed by somebody to the 
acceptance of the by-laws as a part of the insurance.contract. Under the circum- 
stances, plaintiff may not enforce the contract without, in effect, adopting the sig- 
nature to the by-laws. Kennedy v. Insurance Co., 96 Kan. 598, 152 P. 639. 

There is some quibbling over the matter of subsequent additional insurance, 
but the same household goods were in fact insured, and the insurance was collect- 
ed by Precipio’s widow. The terms of the insurance policy were breached by the 
insured, and return of premium was not necessary in order that the company 
might successfully defend. 

The judgment of the district court is affirmed. 


AMERICAN LEGION AT OSCEOLA, to be known as Isaac Davis Post, No. 69, 
Department of Iowa, v. EAGLE STAR & BRITISH DOMINIONS 
INS. CO., Limited. No. 40708. 
Supreme Court of Iowa. Oct. 20, 1931. 
238 Northwestern Reporter 458. 
2. INSURANCE. 
Rain insurance of gross income from concessions at celebration construed to 
mean difference between stated sum and gross income. 
Policy to be issued was to provide in effect that if, because of rainfall 
on any one day during July 4th celebration, gross income of insured from 
concessions did not equal or exceed amount of insurance provided for that 
day, insurer would be liable for not exceeding the difference between 
the gross income from sources of income named and the amount of in- 
surance provided for that day. 
(For other cases, see Insurance, Dec. Dig. § 507.) 
3. INSURANCE. 
Where amount recoverable under rain insurance of gross income from con- 
cessions was exceeded by amount actually received, insured cannot recover. 
Rain insurance for celebration covered difference between $1,000 and 
insured’s gross income from concessions. Evidence showed that gross in- 
come concessions was $1,135. 


(For other cases, see Insurance, Dec. Dig. § 507.) 


Appeal from District Court, Clarke County; Homer A. Fuller, Judge. 

Action in equity in which the plaintiff asks for specific performance of a 
contract for insurance, that the defendant company be required to issue and 
deliver a policy of insurance previously applied for, and for judgment against 
the defendant company for and on account of loss alleged to have been cov- 
ered by the contract of insurance, in the sum of $1,000; or, in lieu thereof, that 
plaintiff have judgment against the defendant for damages for failure to issue 
the policy in an amount equal to the amount plaintiff would have received had 
the policy been issued. 

The defenses, in substance were, that no contract was ever consummated, 
that the application of the plaintiff was rejected, and that there was no loss re- 
coverable by the plaintiff, under such policy as the plaintiff in any event would 
have received. 
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The trial court determined the issues in favor of the plaintiff and rendered 
judgment against the defendant in the sum of $1,000, with interest and costs. 
The defendant appeals. 


Reversed. 


Parrish, Cohen, Guthrie & Watters, of Des Moines, and L. E. Crist, of Osce- 
ola, for appellant. 

O. M. Slaymaker and R. E. Killmar, both of Osceola, for appellee. 

Wacnrr, J. 


The plaintiff, an organization of World War soldiers located at Osceola, 
planned to hold a celebration in said city on July 4, 1929. It desired to obtain 
rain insurance for the occasion and authorized its commander, R. E. See, to 
attend to said matter. While an application to the defendant company for in- 
surance was made by See for the plaintiff, through Olmsted, Incorporated, in 
the city of Des Moines, which latter company had authority to solicit business 
for the defendant company, no policy of insurance was issued by the defend- 
ant. It is the contention of the plaintiff that, as a result of the negotiations, a 
valid contract of insurance was entered into between the plaintiff and the de- 
fendant company; that the offer of the plaintiff in its application for insurance 
was in fact approved and accepted by the defendant company; and further, that 
the defendant is estopped to claim that there was no acceptance and approval 
of the application and resulting insurance, and that the company is liable for 
any loss resulting from rain on July 4th, the same as if a policy had been issued. 
In an amendment to the petition filed at the close of the evidence, which ap- 
pellant moved to strike for various reasons, plaintiff claims damages by reason 
of the alleged negligence and alleged bad faith of the defendant company in 
failing to issue a policy covering the insurance. 


[1] We need not pass upon the question as to whether or not the applica- 
tion for insurance was in fact approved by the defendant company, nor upon 
the question of estoppel raised by the plaintiff in its pleadings, nor upon the 
question of the alleged negligence and bad faith upon the part of the defendant 
in not issuing the policy, for the evidence discloses that the plaintiff would not 
be entitled to recover in any amount had a policy in fact been issued. Under 
plaintiff’s theory as to the aforesaid matters, the measure of its recovery would 
be the amount recoverable had a policy actually been issued. See Hubbard & 
Spencer v. Hartford Fire Ins. Co., 33 Iowa, 325, 11 Am. Rep. 125; Smith v. State 
Ins. Co., 64 Iowa, 716, 21 N. W. 145; Barre v. Council Bluffs Insurance Company, 
76 Iowa, 609, 41 N. W. 373; House v. Security Fire Insurance Co., 145 Iowa, 462, 
121 N. W. 509. In House v. Security Fire Insurance Co., 145 Iowa, 462, 121 N. 
W. 509, 511, we said: “We do not, in view of this record, regard it as very ma- 
terial whether a policy was actually issued and returned to Cranshaw and by 
him sent to the life insurance company, or whether no policy was in fact issued, 
for the rule of this court is that, if no policy is in fact issued, the case will 
be treated and considered as if a policy in the usual form issued by the com- 
pany had in fact been issued.” In Barre v. Council Bluffs Insurance Company, 
76 Iowa, 609, 41 N. W. 373, 374, this court declared: “While the action is not 
upon the policy of insurance, it cannot be doubted that defendant’s liability must 
be determined by the terms and conditions of the policy, which also must de- 
termine the plaintiff’s measure of damages in case he recovers.” 

[2, 3] The application filled out by the commander of the plaintiff stated 
that “gross income on the event or business known as July Fourth Celebration” 
was to be covered. In other words, the subject of insurance was “gross income” 
to be derived from the concessions granted or operated by the plaintiff. The 
uncontradicted evidence is that the form of policy which was being issued by 
the defendant company, and which would have been issued to the plaintiff had 
the application been approved and accepted (a proposition which we do not 
pass upon), provides as follows: 


“Amount of Insurance $——— Rate Premium $——. 
“In consideration of the stipulations named herein, and of Dollars 
Premium, does insure and legal representatives against loss occa- 
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sioned by rain, except as herein provided, to an amount not exceeding 
Dollars, under the following conditions, to wit: 
“Form ‘A’ 

“Income from Sources Named “Day Insurance One or More Days. 

“Tf by reason of Rainfall at (Give definite description of loca- 
tion of rain gauge or premises where rainfall must occur—street number, or lot 
and block, or name of field or building) on any one day during the period of 
time herein provided for such day, the gross income of the insured from 
regardless of when received, for the entire day does not equal or exceed the 
amount of insurance provided herein for such day, for the event known as the 

to be held at then this this Company, unless otherwise provided 
hereinafter, shall be liable for not exceeding the difference, if any, between the 
gross income from sources of income named herein, regardless of when re- 
ceived, for the entire day and the amount of insurance provided hereunder for 
said day.” 

There is no subsequent condition or provision in the policy which in any 
manner changes the measure of recovery or liailibty of the defendant company. 
Therefore, in the event of rain in the required amount, the measure of the 
assured’s recovery would be the difference between $1,000 and the “gross in- 
come” from the concessions granted or operated by the assured, provided said 
“gross income” did not equal or exceed $1,000. The uncontradicted evidence 
is that the gross income from such concessions on the day in question was 
$1,135. It it therefore apparent that there could have been no recovery by the 
plaintiff had the policy been issued. The judgment rendered by the trial court, 
for said reason alone, is erroneous, and the same is hereby reversed. 

Reversed. 

Faville, C. J., and Stevens, De Graff, and Albert, JJ., concur. 


FINNEY v. AMERICAN CENTRAL INS. CO. No. 15695. 
Kansas City Court of Appeals. Missouri. Feb. 14, 1927. 
Rehearing Denied Feb. 28, 1927. 
41 Southwestern Reporter (2d) 1063. 
1. INSURANCE. ; | 

Recital of payment of premium contained in policy raises presumption that 
the payment was made. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. INSURANCE. : 

Where policy reciting payment of premium together with note, contains pro- 
vision that policy becomes inoperative on nonpayment of note, presumption of 
payment raised by recital is rebuttable. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE. 

As to person named in loss payable clause, recital of payment in fire policy 
may be contradicted by insurer. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

4. INSURANCE. : 

Payment of commission to agent does not estop insurer interposing defense 
of nonpayment of premium note, payable to insurer and in its possession, in an 
action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

5. INSURANCE. 

Insured failing to pay premium note could not maintain action on fire policy, 
where both provided that nonpayment of note when due would relieve insurer of 
liability. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from Circuit Court, Daviess County; John L. Schmitz, Judge. 

Action by J. E. Finney against the American Central Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 
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Fyke, Hume & Hall, of Kansas City, and Davis & Ashby, of Chillicothe, 
for appellant. 

John E. Powell, of Princeton, and L. P. Robinson, of Trenton, for respondent. 

ARNOLD, J. 

This is an action to recover on a policy of fire and tornado insurance. 

The record discloses that defendant is a corporation organized and operating 
under the laws of the state of Missouri, cngaged in the business of writing fire 
and tornado insurance, and having its headquarters in the city of St. Louis in 
said state. Plaintiff is a farmer residing near Princeton in Mercer county, Mo., 
and, at the time of the issuance of the policy in suit, he was the owner and 
in possession of the property alleged to have been destroyed by fire and for 
which he seeks recovery herein. 

The policy sued on is numbered T3702 and covered the property described 
therein from April 28, 1924, for five years. The policy was issued by defendant 
at its office in St. Louis, countersigned by O. A. Bray, manager of defendant's 
Farm Bureau Department, as of April 28, 1924, and afterwards mailed to J. D. 
Coon, its resident agent at Princeton, Mo., and countersigned by him on July 16, 
1924. It was written in the total sum of $6,650 against loss or damage by fire, 
lightning, windstorm, cyclone, or tornado, covering different items in stipulated 
sums, including horses, mules, colts, cattle, grain, and seeds of all kinds; harness, 
saddles, robes, blankets, whips, carriages, buggies, sleighs, wagons, and all other 
farm vehicles; hay, straw, fodder, ground feed, and all kinds of manufactured 
stock food; dwelling house, household and kitchen furniture, and furnishings of 
all kinds; smokehouse and produce house; two barns and sheds attached, includ- 
ing foundations and fixtures and one corncrib. 

On February 22, 1925, certain property enumerated in the policy was destroyed 
by fire, to wit, cattle, horses, mules, and colts; grain and seeds, harness, saddles, 
robes, blankets, wagons, and other farm vehicles; hay, straw and fodder, and 
other stock foods; a barn and sheds attached, including foundation and fixtures, 
in the alleged total value of $2,731, and for this amount the petition seeks judg- 
ment and for a reasonable attorney’s fee and for 10 per cent. vexatious refusal 
to pay. 

The petition charges that the said policy was issued as above stated in con- 
sideration of the payment by plaintiff to defendant of the sum of $66.50 cash 
and the payment at maturity of an installment note for $266, payable in four 
equal installments of $66.50 each due on the Ist day of April, 1925, 1926, 1927, 
and 1928, respectively. 

It appears that in April, 1924, plaintiff and defendant’s local agent, Coon, 
had a conversation in reference to obtaining the insurance involved in this suit; 
and that at that time plaintiff executed the installment note above mentioned for 
$266, which was mailed by said agent to defendant’s head office in St. Louis; 
that on July 19, 1924, after the policy had been countersigned and returned to 
the agent, Coon, plaintiff signed the note for $66.50, at Coon’s office, which was 
to become due and payable on January 1, 1925. 


The answer admits the corporate status of defendant, as alleged, and that on 
April 28, 1924, it executed to plaintiff its policy of insurance, but denies that 
said policy was issued in consideration of the sum of $66.50 cash and payment 
at maturity of the installment note of $266; and further denies that said policy 
was in full force and effect on February 22, 1925. 


As further answer defendant states the whole premium for said policy to be 
paid by plaintiff was $332.50, one-fifth of which was $66.50, which was to be 
paid in cash at the time the policy was issued; but that said sum was the first 
installment of the premium and was mot paid in cash, but that, at the special 
instance and request of plaintiff, defendant thereafter accepted a promissory note 
in said sum, payable January 1, 1925; states that it was provided in said policy 
as follows: “This company shall not be liable for any loss or damage that may 
occur to the property herein mentioned while any promissory note or obligation, 
or part thereof, given for the premium remains due and unpaid.” And that it is 
provided in said promissory note: “That in case of non-payment of this note 
when due this company shall not be liable for loss during such default, and 
the policy for which this note was given shall lapse until payment is made to 
the company at St. Louis, Mo.” The answer further states that said policy was 
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issued upon an application therefor signed by plaintiff and the note for $66.50 
referred to was given for part of the premium on said policy; that said applica- 
tion provided: “If a note (acknowledged as cash or otherwise) be given for the 
whole or any part of the premium for any policy issued for the insurance 
herein applied for, in case said note be not paid at maturity the policy shall lapse 
and the same shall be suspended, inoperative and of no force and effect, so long 
as such note or any part thereof remains overdue and unpaid.” And defendant 
alleges that neither said note nor any part thereof had been paid on February 
22, 1925, and by reason thereof, the said policy was not then in force. 

It was developed during the trial that in April, 1923, defendant had issued 
to plaintiff a policy of insurance in the same amount and covering the identical 
property as the one in suit, for the same premium for a period of five years from 
April 28, 1923; that for the premium on that policy, plaintiff executed one note 
payable to the agent, Coon, in lieu of the first installment or cash part of the 
premium, and executed to defendant an installment note for $266, as herein. The 
note executed to the agent, Coon, was not paid, nor was the installment note 
paid, nor any part of it. On May 23, 1924, plaintiff was notified of the default 
and negotiations were entered into which resulted in the cancellation of the said 
first policy and notes and the issuance of the new policvy sued on, effective April 
28, 1924, as above indicated. There was no new application required, the present 
policy being issued upon the former application. 

It is further alleged in the answer that the said policy provides: “Upon the 
commencement of foreclosure proceedings this policy shall be null and void.” 
And it is averred that prior to the fire, foreclosure proceedings had been com- 
menced to foreclose an existing deed of trust upon the property covered by the 
policy herein; that the property had been advertised for sale; and therefore that 
plaintiff is not entitled to recover. The answer also includes a general denial of 
all matters in the petition not specifically admitted in the answer. 

The reply is a general denial. Upon the pleadings thus made the cause was 
tried to a jury, resulting in a verdict for plaintiff in the sum of $2,731. Judg- 
ment was entered accordingly. Motions for a new trial and in arrest of judgment 
were unavailing, and defendant has appealed. 

Under points and authorities it is urged that the fact that plaintiff failed 
to pay the note for $66.50, due January 1, 1925, is undisputed; that payment 
thereof was in default when the fire occurred February 22, 1925, is not disputed; 
and that both the policy and the said note provide that in such case defendant 
is not liable. In this connection, it is argued that the note for $66.50 due 
January 1, 1925, was made payable to defendant and was given as part of the 
premium for the policy sued on; that the same was in default at the time of 
the fire; and that both the policy and note provide that in such case the risk 
is suspended. There is no dispute that both the policy and note contain this 
provision. 

In this respect, it is plaintiff’s position that the consideration specified in 
the policy is as follows: “In consideration of the stipulations herein named and 
‘$66.50 cash, and the payment at maturity of a certain promissory note of even 
date herewith for $266.00, payable in four equal installments on the first of 
April 1925, 1926, 1927 and 1928, does insure J. E. Finney,” etc. 

In other words, it is argued that as the note for $66.50 was accepted as 
cash, the fact that it was unpaid and in arrears at the time of the fire and loss 
does not work a suspension of the risk, because the note was accepted as cash 
and thereby constituted payment for the first installment of the stipulated pre- 
mium, as per the terms of the contract, as above indicated, i. e., “consideration 
of the stipulations herein named and $66.50 cash.” The stipulations herein named 
being “the payment at maturity of a certain promissory note of even date here- 
with for $266.00.” The determination of this appeal would seem to depend upon 
the proper construction to be placed upon the $66.50 note, and to this end it 
will be necessary to go both to the policy and the note. 

[1-3] The policy provides the defendant shall not be liable under the policy 
while any promissory note or obligation or any part thereof given for the pre- 
mium remains past-due and unpaid. Also, the note itself provides that it is 
agreed that “in case of non-payment of this note when due, this company shall 
not be liable.” This language must be held to be unambiguous. The general 
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rule in this respect is laid down in 26 C. J. p. 68, as follows: “And it has been 
held that the acknowledgment of a cash payment of the premium wil not estop 
the insurer from showing that such payment was in fact made by a note which 
has not been paid.” Mooney v. Home Insurance Co., 72 Mo. App. 92. In this 
case it was held by this court that where a policy of insurance provided that it 
should become inoperative while a single payment, promissory note, or any por- 
tion of the premium remains past-due and unpaid and a loss occurs after a 
note given for part payment became due and unpaid, the policy was inoperative. 
There can be no doubt that the recital of payment of premium contained in 
the policy raises a presumption that the payment was made, but whether this 
presumption is conclusive or rebuttable is a more difficult question. But when 
both the policy and the note provide that the policy shall become inoperative 
if the note, or any part of it, remains due and unpaid at the time the loss oc- 
curs, the difficulties disappear. Some courts have held that while a recital of 
the payment of the premium in a policy under seal may be contradicted for 
other purposes, as, for example, to enforce payment of the premium, it cannot 
be contradicted for the purpose of avoiding the policy. However, other courts 
do not observe any such distinction, but regard such recital in the policy as 
a mere receipt which is prima facie evidence of payment, but only prima facie, 
and may be contradicted for any purpose. In any event, the recital of payment 
may be contradicted as to the person named in the loss payable clause and the 
insurer may set up that, in fact, the premium was not paid and the policy did 
not take effect, notwithstanding such recital. This last named rule is the one 
effective in this state. Dircks v. German Ins. Co., 34 Mo. App. 31; Leeper v. 
Franklin Life Ins. Co., 93 Mo. App. 602, 67 S. W. 941; O’Donnell v. Kansas. 
City Life Ins. Co. (Mo. App.) 222 S. W. 920, 923. We have almost a counter- 
part of the present case in Dircks v. German Ins. Co., where a premium note 
contained this stipulation: “If this note is not paid at maturity, said policy 
shall then cease and determine, and be null and void and so remain until the 
same shall be fully paid,” etc., and the policy itself contained a similar provision. 
This court held the assured could not maintain an action on the policy where 
a loss occurred after said note was past due and unpaid. The same rule is 
stated in the O’Donnell Case. 

[4, 5] Plaintiff insists that inasmuch as the agent, Coon, received as a 
commission 20 per cent. of the premium, defendant may not interpose the plea 
of nonpayment of the note in question as voiding the policy. We think this 
contingent is without merit in view of the fact that the note was made payable 
to defendant and was in its possession. Plaintiff cites a number of cases in 
support of his argument that defendant is estopped from denying liability upon 
the grounds of nonpayment of the $66.50 note in question. But an examination 
of the citations shows they support the rule laid down in the Dircks Case. And 
this holding is found not to be in conflict with the rule in Berryman y. South- 
ern Surety Co., 285 Mo. 379, 227 S. W. 96, where the agent of defendant ex- 
tended credit to the insured and granted him an extension of time in which to 
pay. Not so in the case at bar, as the facts demonstrate. Under the rule above 
stated, we are of the opinion that plaintiff is without right to maintain this 
action, and the court erred in refusing to give defendant’s instruction in the 
nature of a demurrer at the close of all the evidence. 

Defendant raises other points in support of the appeal, but as the judgment 
will be reversed upon the point of nonpayment of the first premium note, these 
questions need not be determined. 

The judgment is reversed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


In re CECIRE. 
Orphans’ Court of New Jersey, Essex County. Sept. 14, 1931. 
156 Atlantic Reporter 418. 


INSURANCE. j wae 
Mechanics’ lien claimant, on destruction by fire of buildings subject to lien, 
held not entitled to assert lien against proceeds of insurance. 
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Syllabus by the Court. 

Proceeds of fire insurance paid to an assignee for the benefit of cred- 
itors are not substituted for the buildings, there being no conversion; 
therefore a lien claimant who loses his lien with the destruction of the 
building loses any preference which he might have as a lien claimant. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 


In the matter of the assignment of Raffaella Cecire for the benefit of creditors. 


Application by William C. Salmon, trading as Henry Salmon & Son, for a priority 
against the bulk of the estate. 


Application overruled. 

Milton M. Unger, of Newark, for assignee. 

William C. Salmon, trading as Henry Salmon & Son, King & Vogt, and EI- 
mer S. King, all of Morristown, for claimant. 

HARTSHORNE, J. 

Application has been made to the court to give one creditor, William C. Sal- 
mon, trading as Henry Salmon & Son, the bulk of the estate as a priority. 

This priority is alleged to rest upon the facts that Salmon had filed a me- 
chanics’ lien claim and obtained judgment thereon, specially against the land and 
buildings, and generally against the owner, the insolvent, prior to the destruction 
of the owner’s buildings by fire, the destruction of which was in turn prior to such 
owner’s assignment for the benefit of creditors. Such lien claimant creditor 
claims that the fire insurance proceeds paid the assignee are substituted for the 
land and buildings, and therefore subject to his statutory lien. 

This claim is resisted by the assignee on behalf of the other creditors. 

There seems to be no authority on this point in this state while a conflict of 
authority appears to exist in other jurisdictions. 

The basis of the claim for the priority is the doctrine of equitable conversion. 
Regardless of the fact that this is not a court of equity but of law, the claim 
would appear unsound on general principles. In the first place, the Mechanics’ 
Lien Act (3 Comp. St. 1910, p. 3291, § 1) expressly gives the lien on “such build- 
ing, and on the land whereon it stands.” Since the statute is in derogation of the 


common law, it must be strictly construed so that such lien could not be enlarged 
to cover anything else than the land and buildings. 


Insurance proceeds, the cash performance of a personal contract (City of 
Norwich, 118 U. S. 468, 6 S. Ct. 1150, 30 L. Ed. 134), clearly are not land and 
buildings. Not even a mortgagee can recover On an insurance policy taken out 


by the owner, unless a mortgagee clause exists for his benefit. Insurance pro- 
ceeds are therefore quite outside of and additional to the land and buildings of 
the owner, constituting, as they do, moneys which would not have come into ex- 
istence had not the owner obligated himself personally by the insurance contract. 
The true rule is well set forth in the case of the Imperial Elevator Co. v. Bennett, 
127 Minn. 256, 149 N. W. 372, where the court differentiates the instant situation 
from that where the exercise of a testamentary power or the power of the court 
has deprived the lienor of the property upon which his lien rests. Ordinarily the 
doctrine of equitable conversion is applied merely to reconvert, in the eye of the 
law, into its original form, that which the applicant was first entitled to. Here 
the original form, or source, of the insurance proceeds was not the land and build- 
ings but the premiums paid by the insured assignor—cash, which, is not so used, 
would have been subject to the pro rata claims of the creditors generally. 

The priority claim of William C. Salmon, trading as Henry Salmon & Son, 
will therefore be overruled, and an order may be entered accordingly. 


JOHNSON v. AZTNA INS. CO. OF HARTFORD, CONN. No. 112. 
Superme Court of North Carolina. Oct. 1, 1931. 


160 Southeastern Reporter 454. 
1. INSURANCE. 


Standard fire policy provisions regarding other insurance, increase of hazard, 
wnoccupancy, and waiver, svield valid (C. S. § 6437). 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 
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2. INSURANCE. 


Standard fire policy provisions must be enforced, unless waived as provided 
in policy (C. S. § 6437). 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 
3. INSURANCE. 


Insurer issuing another fire policy to insured, after issuing standard policy 
with rider permitting other insurance, was not relieved of liability under first 
policy (C. S. § 6437). 


(For other cases, see Insurance, Dec. Dig. § 387.) 
4. INSURANCE. 


Where loss payable clause rider to standard fire policy, permitting other 
insurance, was superseded by clause omitting such perssiosion, permission was 


revoked (C. S. § 6437). 


(For other cases, see Insurance, Dec. Dig. § 387.) 
5. INSURANCE. 


That insured, after standard fire policy was issued, informed insurer’s local 
agent that he had procured another policy upon same property, and agent said 
it was all right, did not waive provision forbidding other insurance (C. S. § 6437). 

(For other cases, see Insurance, Dec. Dig. § 383.) 


Appeal from Superior Court, Johnston County; Sinclair, Judge. 

Action by Leonard Johnson against the Aitna Insurance Company of Hart- 
ford, Connecticut. From a judgment dismissing the action, plaintiff appeals. 

Affirmed. 


This is an action to recover on two policies of fire insurance issued by the 
defendant to the plaintiff, one dated May 31, 1926, and the other dated August 20, 
1926. Each policy expired, according to its terms, at the end of three years 
from its date. 

On January 19, 1929, before the expiration of either of said policies, the 
property covered by both policies was destroyed or damaged by fire, causing the 
plaintiff loss or damage in a sum more than the amount of said policies. 

Defendant denied liability for the loss or damage sustained by plaintiff, be- 


cause of violations by plaintiff after the issuance of said policies of certain stipu- 
Jations and provisions contained therein. Both policies were in the standard 
form prescribed by statute. C. S. § 6437. 


At the close of the evidence for the plaintiff, defendant moved for judgment 
as of nonsuit, C. S. § 567. The motion was allowed and plaintiff excepted 


From judgment dismissing the action, plaintiff appealed to the Supreme 
Court. 


Parker & Lee, of Smithfield, for appellant. 


Smith & Joyner, of Raleigh, for appellee. 
ConnsER, J. 


Both policies of insurance sued on in this action contain the following stip- 
ulations and provisions as required by statute, C. S. § 6437: 

“Unless otherwise provided by agreement in writing added hereto this com- 
pany shall not be liable for loss or damage occurring: 

“Other insurance,—(a) while the insured has any other contract of insur- 


ance, whether valid or not, on property covered in whole or in part by this 
policy; or 


“Increase of hazard,—(b) while the hazard is increased by any means within 
the control or knowledge of the insured; or 


“Unoccupancy,—(f) while the described building whether intended for oc- 
cupancy by owner or tenant, is vacant or unoccupied beyond a period of ten 
days.” 


Both policies also contain the following stipulation and agreement, which 
is also required by the statute, C. S. § 6437: “Waiver. No one shall have power 
to waive any provision or condition of this policy, except such as, by the terms 
cf this policy may be the subject of agreement added thereto, nor shall any such 
provision or condition be held to be waived unless such waiver shall be in writ- 

en added hereto, nor shall any provision or condition of this policy, or any 
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forfeiture be held to be waived by any requirement, act or proceeding on the 
part of this Company relative to appraisal or to any examination herein provided 
for; nor shall any privilege or permission affecting the insurance hereunder 
exist or be claimed by the insured unless granted herein, or by rider added here- 
to. 


[1, 2] There were other stipulations and provisions in both said policies, as 
required by the statute. Only those above set out, however, are pertinent to 
the question presented by this appeal. These stipulations and provisions are 
included in the policies by virtue of statutory requirements, and aré valid in 
all respects. Midkiff v. Ins. Co., 197 N. C. 139, 147 S. E. 812; Greene v. Ins. 
Co., 196 N. C. 335, 145 S E. 616; Federal Land Bank v. Ins. Co., 187 N. C. 97, 
121 S. 3.373" Black vy. Ins: Co; 146 N. ©. 166:-6i"S.. B.- G72, 21 1, RA. (CN. 
S.) 578. In the last-cited case, referring to the stipulations and provisions in- 
cluded in a policy of fire insurance, as required by C. S. § 6437, it is said: 
“They are inserted in the policy, not by the company or by the 
plaintiff, but by the statute. To fail to give them force and effect is 
to nullify the statute.” These stipulations and provisions are included in the 
policies, and unless waived as provided therein, must and will be enforced. In 
Sugg v. Ins. Co., 98 N. C. 143, 3 S. E. 732, 733, it is said: “The contract of in- 
surance embodied and set forth in the policy sued upon must receive a reason- 
able and just interpretation; and the intention of the parties to it, thus ascer- 
tained, must prevail. Contracts of this character, although in some respects 
peculiar, are governed by the same principles that govern other contracts, and 
are not different from others as to the rules of interpretation applicable in vary- 
ing aspects of them. The purpose of courts in construing them is to ascertain 
what the parties mean and intend; what they have respectively agreed to do 
or not to do; how they have agreed to be affected, to be bound or not to be 
bound. It is not the province of the court to amend, modify, or make a contract 
for the parties; or to reform their contract so as to render it reasonable, ex- 
pedient, and just, or, in the absence of fraud, accident, or mutual mistake, to 
relieve them from misadventure, inadvertence, hard bargains, disadvantage, loss, 
and damage, occasioned by lack of foresight, forgetfulness, misfortune, and neg- 
ligence. Contracts are serious things, and parties capable of contracting must 
be held by the courts, when properly called upon, to a due observance of their 
contract, and those of insurance as well as others, however, unfortunate, dis- 
advantageous, or disastrous the results flowing from them may be to one side 
or the other. All lawful contracts must be binding upon those who make them, 
and as they make them.” 


The evidence offered by plaintiff shows that after the issuance and before 
the expiration of the policies sued on in this action, plaintiff procured and paid 
for another policy of fire insurance issued by another company, and covering 
the same property as that covered by these policies. The additional policy was 
in force, according to its terms, at the date of the fire which destroyed or 
damaged plaintiff’s property. This policy insured said property in the sum of 
$900. The policies issued by defendant insured said property in the sum of $1,200. 
Plaintiff has collected from the company which issued the last policy the sum 
of $280, on account of the loss or damage resulting to him from the fire. 


[3] There was no agreement in writing indorsed on the policy issued by the 
defendant on August 20, 1926, or in any rider attached thereto, waiving the 
stipulation or provision in said policy that the defendant should not be liable 
en account of said policy, if plaintiff, after its issuance and before its expiration, 
should have any other contract of insurance whether valid or not, on the prop- 
erty covered in whole or in part by said policy. 

At the date of the issuance by defendant of the policy dated May 31, 1926, 
there was attached thereto, as a rider, a loss payable clause, by which it was 
agreed by and between plaintiff and defendant that the loss or damage, if any, 
payable under said policy should be paid to the Atlantic Life Insurance Com- 
pany of Virginia, as its interest might appear. At the end of this rider are 
the words, “Other insurance permitted.” This rider, containing these words, 
was attached to the policy prior to and at the date of the issuance by defend- 
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ant of the policy dated August 20, 1926. The issuance of this policy, therefore, 
did not relieve defendant of liability under the policy dated May 31, 1926. 

_ Some time during April, 1927, plaintiff paid his indebtedness to the Atlantic 
Life Insurance Company of Virginia, and executed a mortgage to the Federal 
Land Bank of Columbia, S. C., by which he conveyed to said bank the land on 
which was located the property covered by the policies of fire insurance sued 
on in this action. This mortgage secured the payment of a loan made to plaintiff 
by said bank. At the request of plaintiff, defendant attached to each of said 
policies of insurance, as a rider, a “Mortgage Clause with Full Contribution 
(N. Y. Standard),” by which it was provided that the loss or damage, if any, 
payable under said policies, should be paid to the Federal Land Bank of Columbia, 
S. C., as mortgagee, as its interest might appear. This rider attached to each of 
said policies contains the following indorsement: “This mortgagee clause is issued 
in lieu of the one previously attached, the former mortgage having been paid.” 
No words showing permission by the defendant for other insurance on the prop- 
erty covered by the policy to which the. rider was attached, appear in said rider. 

[4] The loss payable clause, attached to the policy issued by the defendant 
dated May 31, 1926, on which appear the words, “Other insurance permitted,” 
was superseded by the mortgagee clause subsequently attached to said policy. 
Permission for other insurance on the property covered by the policy was there- 
by revoked prior to the issuance of the policy in April, 1927. 

[5] After the mortgagee clause had been attached to each of the policies by 
the defendant at his request, the plaintiff sent both said policies to the Federal 
Land Bank of Columbia, S. C. The bank declined to accept said policies, and 
returned them to the plaintiff. Thereafter, plaintiff informed the local agent of 
the defendant that the bank had declined to accept the policies, and that at the 
request of the bank plaintiff had procured another policy of fire insurance on the 
property. Defendant’s local agent said to plaintiff that that was all right. 

In Greene v. Insurance Co., 196 N. C. 335, 145 S. E. 616, 618, it is said: 
“After a policy has been issued, and has become a valid and binding contract 
between the parties, knowledge by the agent, who issued it, of the breach of a 
stipulation or condition, which by the express terms of the policy renders it void, 
will not be imputed to the company. In such case, forfeiture of the policy for 
such breach can be waived only in accordance with the provisions of the policy. 
Smith v. Ins. Co., 193 N. C. 446, 137 S. E. 310.” 

As there was no agreement in writing added to or indorsed on either of the 
policies sued on in this action, for other insurance on the property covered by the 
policies, at the time the additional policy of insurance was procured by plaintiff, 
defendant is not liable to plaintiff, under said policies, for the loss or damage 
which he sustained as the result of the fire which occurred on January 19, 1929. 

The judgment dismissing the action as of nonsuit is affirmed. 


BYRD v. PILOT FIRE INS. CO. et al. No. 106. 
Supreme Court of North Carolina. Oct. 7, 1931. 


160 Northeastern Reporter 458. 
3. INSURANCE. 
Judgment lienor held not entitled to proceeds of fire policy covering build- 
ing erected by one claiming under unregistered deed from judgment debtor. 
Owner of the judgment lien was not entitled to the proceeds of 
the policy, since it contained no loss payable clause directing that loss, 
if any, should be paid to the judgment lienor, nor was there any agree- 
ment on part of the insured to insure the building for the benefit of 
the judgment lienor. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from Superior Court, Harnett County; MacRae, Special Judge. 

Action by James Byrd against the Pilot Fire Insurance Company, L. J. 
Best, and another. Judgment for plaintiff, and L. J. Best appeals. 

Affirmed. 

This is an action to recover on a policy of insurance for $500, issued to the 
plaintiff by the defendant Pilot Fire Insurance Company on May 24, 1930. 

The property insured by said policy against loss or damage by fire was a 
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one-story frame building located on a lot in the town of Dunn, Harnett county, 
N. C. This building was destroyed by fire on August 22, 1930. The defendant 
Pilot Fire Insurance Company admitted its liability under the policy for the 
sum of $500, but declined to pay said sum to the plaintiff, until the validity of 
the claim of the defendant L. J. Best, the owner of a docketed judgment, which 
was a lien on the lot of land on which said building was located, at the date of 
its destruction by fire, had been first determined. 

The defendant, L. J. Best, is now, and was at the date of the fire which 
destroyed the buiding covered by the policy of insurance, the owner of a 
judgment which was rendered by the superior court of Harnett county in favor 
of John Beasely and against R. L. Godwin for the sum of $900. This judgment 
was duly docketed on the judgment docket of the superior court of Harnett 
county, and on March 19, 1926, was duly transferred and assigned to the de- 
fendant C. C. Canady, trustee for L. J. Best. The defendant L. J. Best is the 
owner of said judgment. 

The judgment debtor, R. L. Godwin, at or subsequent to the date of the 
docketing of said judgment, was the owner of the lot of land on which the 
building destroyed by fire on August 22, 1930, was located. He conveyed the 
said lot of land to J. D. Barnes by a deed which has never been registered. 
Thereafter, for a valuable consideration, J. D. Barnes conveyed said lot to the 
plaintiff by a deed which was registered in the register of deeds of Harnett 
county on June 29, 1927. 

After the said lot was conveyed to him by J. D. Barnes, the plaintiff erected 
thereon the building which was destroyed by fire. 

On May 24, 1930, the defendant Pilot Fire Insurance Company issued to 
plaintiff the policy of insurance sued on in this action, by which the said de- 
fendant insured the plaintiff against loss or damage by fire on said building in 
the sum of $500. There is no loss payable clause in said policy in favor of the 
defendant C. C. Canady, trustee for L. J. Best, or in favor of the defendant L. 
J. Best. 

Plaintiff had' no actual knowledge of the existence of the judgment owned 
by the defendant I. J. Best at the date of the erection of said building. He 
knew, however, prior to the issuance of the policy of insurance, that said de- 
fendant owned said judgment, and that said judgment was a lien on the lot on 
which he had erected the said building. There was no agreement between plain- 
tiff and the defendant L. J. Best with respect to insurance on the building against 
loss or damage by fire. 


After the destruction by fire of the buiding insured by the policy of in- 
surance, and prior to the commencement of this action, the defendant L. J. 
Best notified the defendant Pilot Fire Insurance Company that he claimed the 
proceeds of said policy by virtue of his lien, as the owner of the docketed judg- 
ment against R. L. Godwin, on the lot of land at the date of the fire. Upon 
its receipt of this notice, the defendant Pilot Fire Insurance Company notified 
the plaintiff that it would pay the amount due under the policy until the validity 
of the claim of the defendant L. J. Best had been first determined. ‘Thereafter 
this action was begun. 


Upon the foregoing facts, found by the court from the pleadings, it was 
ordered, considered, and adjudged that the defendants C. C. Canady, trustee for 
L. J. Best, and L. J. Best had no insurable interest in the building insured by 
the policy of insurance issued by the defendant Pilot Fire Insurance Company 
on May 24, 1930, and destroyed by fire on August 22, 1930, by virtue of the lien 
of the docketed judgment against R. L. Godwin, and that said defendants are 
not entitled to the proceeds of said policy of insurance. 

It was further ordered, considered, and adjudged that plaintiff recover of 
the defendant Pilot Fire Insurance Company the sum of $500, with interest, and 
of the defendant L. J. Best the costs of the action. 


From this judgment, the defendant L. J. Best appealed to the Supreme 
Court. 

James Best, of Dunn, for appellant. 

Clifford & Williams, of Dunn, for appellee. 
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Hoyle & Harrison, of Greensboro, for insurance company. 

Connor, J. 

[1] On the facts found by the court at the trial of this action, the judgment 
against R. L. Godwin for the sum of $900, which was duly docketed on the 
judgment docket of the superior court of Harnett county, and which was sub- 
sequently transferred and assigned to the defendant L. J. Best, who is now the 
cwner thereof, was a lien on the lot of land now owned by the plaintiff, at the 
date of the issuance of the policy of insurance sued on in this action, and also 
et the date of the destruction by fire of the building covered by said policy. 
C. S. § 614. Eaton v. Doub, 190 N. C. 14, 128 S. E. 494, 40 A. L. R. 273. 

[2] The defendant, L J. Best, had the right to enforce this lien by the sale 
of the lot of land, with all improvements thereon, under execution on the judg- 
ment, or by other appropriate proceeding. He had, however, no title to or 
estate in the lot of land, or the building located thereon; he had only the right 
to have the and and improvements thereon, whether made by the judgment 
debtor, or by the plaintiff, who claims title to the lot of land under an un- 
registered deed from the judgment debtor, appropriated to the satisfaction of 
the judgment. Farrow v. Ins. Co., 192 N. C. 148, 134 S. E. 427; Eaton v. Doub, 
i90 N. C. 14, 128 S. E. 494, 40 A. L. R. 273. 

The question as to whether the defendant L. J. Best had an insurable in- 
terest in the building located on the lot of land, which was destroyed by fire on 
August 22, 1930,.is not presented in this action. It has been held that one hold- 
ing a lien on property to secure a debt has an insurable interest in such pro- 
perty to the amount of the lien. 26 C. J. 27. In the instant case, the defendant 
L. J. Best had not insured his interest, as the owner of the judgment lien, in 
the building on the lot of land. The policy issued to plaintiff and sued on in 
this action contains no loss payable clause directing that the loss, if any, under 
the policy shall be paid to the defendant; nor was there any agreement on the 
part of the plaintiff to insure the building for the benefit of the defendant.. Fitts 
vy. Grocery Co., 144 N. C. 463, 57 S. E. 164, cited and relied upon by the ap- 
pellant, has no application to the facts of this case. 

[31 The only question presented by this action is whether the defendant 
u. J. Best, as the owner of a judgment lien on the lot on which the building 
insured was iccated, is entitled to the proceeds of the policy issued to the plain- 
tiff by the defendant Pilot Fire Insurance Company. This question was de- 
cided by the court below in the negative. In this there was no error. 

“One who has a mere lien only on the insured property has no claim to the 
insurance money realized by the insured in the event of the loss of the property, 
for a claim on the insurance money can arise only out of contract.” 26 C. J. 
445. In the instant case there was no contract between the insurance company 
and the defendant L. J. Best, or between said defendant and plaintiff, with re- 
spect to insurance on the building which was destroyed by fire. 

The judgment that plaintiff recover of the defendant Pilot Fire Insurance 
Company the sum of $500, and of the defendant L. J. Best the costs of the 
action, is affirmed. 


STREET v. BEAUFORT FISH SCRAP & OIL CO. et al. No. 182. 
Supreme Court of North Carolina. Oct. 7, 1931. 


160 Southeastern Reporter 460. 
2. INSURANCE. 

Holder of tax sale certificate had no claim to proceeds of fire policy cover- 
ing building situated on land described in certificate. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

Appeal from Superior Court, Carteret County; Frizzelle, Judge. 

Action by George P. Street against the Beaufort Fish Scrap & Oil Company 
and another. From an order denying a motion for an order restraining defend- 
ants from collecting proceeds of insurance policy, and for appointment of re- 
ceiver, plaintiff appeals. 

Affirmed. 

This is an action to foreclose a tax sale certificate which was transferred 
and assigned to plaintiff by Carteret county. It is alleged in the complaint that 
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said tax sale certificate is a lien on certain lands and premises owned by the 
defendants. This allegation is denied in the answer filed by defendants. 

Since the commencement of the action the buildings located on said land 
at the date of their assessment for taxation have been destroyed by fire. At 
the date of the fire the said buildings were insured against loss or damage by 
fire in a large sum by a policy of insurance issued to the defendants. 

Plaintiff moved in this action for an order restraining the defendants from 
collecting or receiving the proceeds of the policy of insurance and for the ap- 
pointment of a receiver with full power and authority to take and receive from 
the insurance company a sum sufficient in amount for the payment of the tax 
sale certificate, with interest and costs. This motion came on for hearing, and 
was denied. 

a From the order denying his motion, the plaintiff appealed to the Supreme 
ourt. 

Ward & Ward, of Newbern, for appellant. 

Moore & Dunn and R. E. Whitehurst, all of Newton, for appellees. 

Connor, J. 

There is no error in the order denying the motion of the plaintiff in this 
action. 

[{1, 2] The plaintiff had no title to or estate in the land described in the tax 
sale certificate, or in the buildings located on said land. He had merely a lien 
for the amount of the taxes levied on said land as the property of the defend- 
ants, for the year 1928. He had no rights under the policy of insurance issued 
to the defendants and in force at the date of the fire. He, therefore, has no 
claim to the proceeds of the fire insurance policy which was issued to the de- 


fendants. See Byrd v. Ins. Co. (N. C.) 160 S. E. 458, this day decided. 
The order is affirmed. 


EDWARD G. BUDD BUILDING & LOAN ASS’N v. KINSELLA 
(PENNSYLVANIA FIRE INS. CO., Garnishee). 
Superior Court of Pennsylvania. April 15, 1931. 
156 Atlantic Reporter 577. 
1. INSURANCE. 

Change in title to insured property, within fire policy, occured as of date of 
acknowledgment and delivery of sheriff’s deed to mortgagee purchasing at fore- 
closure sale. 

(For other cases, see Dec. Dig. § 328[14].) 


2. INSURANCE. 5 

By change in title to property insured, occurring as of date of acknowledg- 
ment, and delivery of sheriff’s deed to mortgagee, mortgagor’s insurable interest 
ended. 

(For other cases, see Dec. Dig. § 328[14].) 

3. INSURANCE. 

Sheriff’s sale of insured property to mortgagee at foreclosure sale rendered 
fire policy void. 

Such sale rendered policy void, since policy provided that it should be 
void if, with knowledge of insured, foreclosure proceedings be commenced. 
(For other cases, see Dec. Dig. § 328[14].) 

4. INSURANCE. . — ; 

No part of premium is recoverable if fire policy is rendered void through 
insured’s conduct or through his voluntary breach of policy. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 

6. INSURANCE. 

Mortgagor not having sought cancellation of fire policy, mortgagee purchasing 
at foreclosure sale could not under fire policy recover unearned premium from 
insurer on theory that insurer was indebted to mortgagor. 

Mortgagee could not recover unearned premium from insurer on theory 
that insurer was indebted to mortgagor who was judgment debtor of 
mortgagee, notwithstanding policy contained standard mortgage clause 
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in favor of mortgagee, since the policy expressly provided for cancellation 

at request of insured, in which case the insurer should, on demand and 

surrender of policy, refund excess of paid premium above customary 

short rates, and no request for cancellation by insured was made. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

Jud Appeal from Court of Common Pleas, Philadelphia County; J. Willis Martin, 
udge. 

Suit by the Edward G. Budd Building & Loan Association against Ronald J. 
Kinsella, in which the Pennsylvania Fire Insurance Company was garnisheed. 
From an order denying plaintiff summary judgment against garnishee on its 
answers to plaintiff’s interrogatories, plaintiff appeals. 

Appeal dismissed, and record remitted for further proceedings. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, 
Baldrige, and Whitmore, JJ. 

Walter E. Schembs and Samuel L. Borton, both of Philadelphia, for appellant. 

Horace Michener Schell, of Philadelphia, for appellee. 

CUNNINGHAM, J. 

The proceeding below was attachment execution under which plaintiff sought 
to attach in the hands of the Pennsylvania Fire Insurance Company the sum of 
$204.75 alleged to be due from it to defendant, its insured, as an unearned 
or return premium. The question now involved is whether plaintiff was entitled 
to a summary judgment against the garnishee upon its answers to plaintiff’s 
interrogatories. Deeming the answers legally insufficient to prevent judgment, 
plaintiff obtained a rule which the court below discharged, and it thereupon 
appealed to this court. 

[1, 2] We gather from the pleadings that the controversy arose out of these 
circumstances: On March 10, 1928, Ronald J. Kinsella, the defendant, being the 
owner of a property in Upper Darby township, Delaware county, occupied as a 
store and apartments, gave his bond, secured by a mortgage thereon, in the sum 
of $7,000, to the Edward G. Budd Building & Loan Association, plaintiff in the 
attachment and appellant herein. At the same time, the Pennsylvania Fire Insur- 
ance Company, garnishee and appellee herein, issued to Kinsella its policy upon 
the property insuring him against loss by fire for a term of ten years for a 
premium of $243.13; the policy, which contained a standard mortgagee clause 
(beginning: “Loss or damage, if any, under this policy, shall be payable to 
Edward G. Budd Building Association as mortgagee [or trustee], as interest may 
appear,” etc.), was placed in the possession of the association as mortgagee. No 
assignment of. the policy was ever made by the insured. Kinsella having defaulted 
upon his bond and mortgage, judgment was entered against him in Delaware 
county upon the bond on March 4, 1929, damages being assessed at $7,681.43; an 
execution issued, with the result that the property was sold by the sheriff to 
plaintiff for $50, and the sheriff’s deed to it was acknowledged May 2, 1929. By 
this change in the title to the property insured, which occurred as of the date of 
the acknowledgment and delivery of the sheriff’s deed (Collins v. London Assur- 
ance Corp., 165 Pa. 298, 30 A. 924), Kinsella’s insurable interest therein ended. 
Plaintiff forwarded the policy to the insurance company, where it now remains, 
and demanded payment of the unearned premium thereon, which, if the company 
is liable therefor, amounts to $204.75. Subsequently, an exemplification of its 
deficiency judgment was filed by plaintiff in the court below and an attachment 
execution issued against Kinsella, in which the insurance company was named as 
garnishee. 


[3] The material interrogatory was whether the garnishee had in its possession 
when the writ was served “any return premium on cancelled insurance policy No. 
107088 * * * due the defendant, and, if so, * * * the amount of the same.” In 
its answers the garnishee admitted the issuing of the policy to defendant with a 
mortgagee clause in favor of plaintiff; the purchasing of the property by plaintiff 
at sheriff’s sale; and the forwarding of the policy to the garnishee by plaintiff. 
The averments of the answer which raise the questions now for disposition were: 
“The said Edward G. Budd Building and Loan Association has no legal right, 
power or authority to cancel the said policy of insurance and no request for the 
cancellation of the said policy has been made by the assured therein named, to wit, 
Ronald J. Kinsella; if there had been any cancellation of the said policy, which 
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garnishee denies, the return premium as of the date of the sheriff’s sale is in the 
sum of $204.75. * * * The said policy of insurance by reason of the sheriff’s sale 
of the said premises and the execution and delivery by the sheriff of Delaware 
County to the Edward G. Budd Building and Loan Association of a deed for the 
premises has become and is void, as in and by the policy of insurance * * * it is 
provided, inter alia, as follows: “This entire policy shall be void, unless otherwise 
provided by agreement in writing added hereto * * * (c) if, with the knowledge 
of the insured, foreclosure proceedings be commenced, or. notice given of sale of 
any property insured hereunder, by reason of any mortgage or trust deed. * * * 
Neither at the time the writ * * * was served nor at any time since has the 
defendant claimed from the garnishee any money or property on any account what- 
soever, and there is no debt or demand in suit. * * * It avers that by reason of 
the circumstances hereinbefore set forth its policy of insurance No. 107088 
became null and void * * * and further avers that the said Ronald J. Kniskern 
the defendant has never tendered the policy of insurance to the garnishee for 
cancellation or requested cancellation thereof, and is advised by counsel that said 
policy having become void no cancellation thereof could be had if requested; that 
it is informed that the premium for the said insurance was paid by the said 
Ronald J. Kinsella when the said policy of insurance was obtained and that by 
reason by the facts in this answer set forth it has nothing in its possession belong- 
ing to the said Ronald J. Kinsella.” The general effect of the answers was that, 
as the risk had attached, liability for the return of a part of the premium could 
arise only in the event of cancellation of the policy in accordance with its pro- 
visions therefor, and that it had not been canceled but had been rendered void 
through the conduct of the insured in defaulting upon the mortgage and thus 
bringing about the foreclosure and change in title. 


[4] Plaintiff, by its writ, has stepped into the shoes of the insured, and our 
inquiry is whether, under the facts as set forth in its. answer, the insurance 
company was indebted to Kinsella in the amount of the unearned premium at the 
time the writ was served. It is apparent that issues both of law and of fact are 
raised by the answers. The question of law, whether the garnishee is relieved 
from all liability for the unearned premium because, as it contends, the policy 
became void by reason of the foreclosure proceedings, has not been ruled by the 
cases cited on either side. Its importance is obvious when attention is directed 
to the large number of foreclosure proceedings in which mortgagees are obliged 
to buy in the mortgaged premises. Some reference to the cases relied upon by 
counsel may, therefore, be justifiable at this point. The case of Rafsnyder’s 
Appeal, 88 Pa. 436, cited by appellant, and in which a return premium was 
recovered by a mortgagee, does not meet the issue here. The points of distinc- 
tion are obvious: There a policy of perpetual insurance had been assigned to the 
mortgagee and the contest was between the vendee of the insured and the assignee 
of the original mortgagee; the insurance company did not question its liability to 
make payment to someone. Here there was no assignment of the policy; the 
interest of appellant was only such as it took under the mortgagee clause. Nor 
do the cases of Edwards, Adm’r, v. Franklin Fire Insurance Co., 3 Wkly. Notes 
Cas. 241, and Davison v. Insurance Co., 189 Pa. 132, 42 A. 2, 3, cited by appellee, 
furnish precedents. In the first, the policy was similar to the one considered in 
the Rafsnyder Case and had been assigned by the insured as collateral security 
for a ground rent; in the second, the insured had moved the personal property 
covered by the policy to a building in another town, thereby rendering the policy 
void. The company contended that, upon its demand, the policy had been sur- 
rendered and canceled before the fire which gave rise to the controversy, but the 
plaintiff alleged that it had been renewed and extended to cover his property in its 
new location. The trial judge charged that the company could not defend upon 
the ground of surrender and cancellation because it had failed to show that it had 
tendered a return premium. In holding this instruction erroneous, the Supreme 
Court said: “But the policy had in fact been returned and canceled, and the 
question for the jury was, had it been so returned in compliance with defendant’s 
demand, because it had been rendered void by the plaintiff’s own act in moving 
his goods, or had it been returned, as plaintiff attempted to show, because it had 
been renewed and extended to cover the goods in their new place, and was to be 
changed or rewritten accordingly. In the former view a question might subse- 





Fire] Edward G. Budd Building & Loan Ass’n. v. Kinsella 119 


quently arise of the plaintiff’s right to a rebate on the premium, but the payment 
or tender of such rebate was certainly not a condition precedent to the company’s 
right to defend on the plaintiff’s own act destructive of his policy.” 


Appellant also quotes the following from the text of 26 Corpus Juris, § 
148, p. 129: “It has been held, however, that where a policy provides that it shall 
terminate on the commencement of mortgage foreclosure proceedings, and such 
proceedings are commenced, insured is entitled to the return of a ratable propor- 
tion of the premium.” The case cited in support of this statement is Hayes v. 
U. S. F. Insurance Company, 132 N. C. 702, 44 S. E. 404. An examination of 
the opinion indicates that the issue in that case was not strictly the right to 
recover a portion of the premium. The policy had been issued upon a barn and 
contents for one year and contained the usual provision that it should be void 
upon foreclosure proceedings being commenced. ‘The interest of the insured in 
the property had not been correctly stated. A mortgage was foreclosed nine 
days after the policy was taken out; the fire occurred several months later but 
prior to the sale on the mortgage. The claim of the insured upon the policy was 
defeated upon the ground that his interest in the property had not been truly 
stated. The only reference to any right to recover unearned premiums was the 
following: “Again, when the property was advertised for sale under the mort- 
gage soon after the insurance (25th October), this terminated the insurance, by the 
agreement in the policy; and the insured, in good faith, should at once have gone 
to the agent of the insurer, and applied for cancellation of the policy and the 
return of a ratable proportion of the premium.” 

There are decisions to the effect that there is no right to a return of any part 
of the premium where the policy has become void “for breach of a warranty or 
condition subsequent.” Elder v. Federal Insurance Company, 213 Mass. 389, 100 
N. E. 655, in which it was provided in the policy that the automobile thereby 
insured should not be used for carrying passengers and there was a breach of 
that warranty, is an illustration of such cases. The principle is thus stated: “The 
policy attached, and while the premium covered the life of the policy if its terms 
were complied with by the insured, the plaintiff could not through his voluntary 
breach deprive the defendant who is without fault, of the full benefit of the con- 
tract.” Our own case of Healy v. Stuyvesant Insurance Company, 72 Pa. Super. 
Ct. 168, is similar. That was an action in which it was sought to recover an un- 
earned premium upon a policy, insuring an automobile truck against damage by 
fire, upon the ground that the insured had canceled the policy for the reason that 
he had placed the insurance elsewhere; but plaintiff was nonsuited because he 
had not complied with the condition in the policy requiring its surrender upon 
cancellation. It was argued that not withstanding such failure the insured was 
entitled to recover for the reason that the policy had become void when a policy 
was procured in another company. In affirming, this court said: “When a policy 
expressly stipulates that the taking out of other insurance without the consent of 
the company shall render he policy void the insured is not entitled to a return of 
his premium merely because he has violated the covenants of his policy.” 

From this review of authorities it is apparent that it has been consistently 
held that no part of the premium is recoverable if the policy has been rendered 
void “through the conduct of the insured,” or “his own act in moving his goods,” 
or his “voluntary breach or violation of the covenants of his policy.” There is 
no suggestion of fraud or misrepresentation in any of the transactions here in- 
volved, or of any affirmative misconduct or action on the part of the insured in 
violation of the terms of the policy. No case has come to our attention in which 
it has been held that failing to pay a mortgage in accordance with its terms (a 
situation which may sometimes arise without fault on the part of the mortgagor) 
is such a “voluntary breach or violation of the covenants of the policy” as will 
justify the insurance company in declaring it void and retaining, against the 
demand of the insured, the entire premium. As applied to this case, the pro- 
position would be that the company, although it had carried the risk for less than 
a year and a half out of a ten-year term, may retain $204 out of a total premium 
of $243. We do not understand, however, that the garnishee takes a position ap- 
parently so inequitable. Its counsel, speaking for it and other fire insurance com- 
panies, advised us at the oral argument that when a mortgagee becomes the pur- 
chaser at sheriff’s sale of an insured property, the practice of the companies is 
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to place a rider on the policy providing in effect that, as the insurable interest of 
the original assured has ceased by reason of the sale and the mortgagee has be- 
come the owner of the property, the company agrees to recognize the mortgagee 
as the assured under the policy but without any liability on the part of the com- 
pany to pay the mortgagee any return premium in the event of the subsequent 
cancellation of the policy. It is our understanding that the garnishee is willing 
to attach such a rider to the policy here in question. The position of appellant, 
however, is that it is entitled, under the answers, to a judgment for the amount of 
the unearned premium. 

[5, 6] The proposition of law that the policy became void by reason of the 
foreclosure proceedings is not the only matter set up in the answer. It is also 
therein averred that the mortgagee had “no legal right, power or authority to 
cancel the policy” and that Kinsella, who as the assured had paid the premium, had 
never tendered the policy for, or demanded, cancellation. Assuming, as we must 
for present purposes, the truth of these averments, we are of opinion that they 
are sufficient to prevent a summary judgment. No cancellation was attempted by 
the company, and the provision of the policy relative to cancellation by the in- 
sured reads: “This policy shall be cancelled at any time at the request of the 
insured; in which case the company shall, upon demand and surrender of this 
policy, refund the excess of paid premium above the customary short rates for 
the expired time.” No right of cancellation is given to a mortgagee, and its ad- 
mitted surrender of the policy to the garnishee would seem to have little, if any, 
bearing upon the question now involved. Appellant is seeking to recover, not 
upon any direct liability of the insurance company to it, arising out of the sur- 
render by it of the policy, but upon the theory that the company is indebted to 
appellant’s judgment debtor. We, however, express no opinion upon the ulti- 
mate effect of the surrender by appellant of the policy as the facts developed at 
the trial may place a different aspect upon this matter. 

[7, 8] In. attachment execution the general rule is that judgment cannot be 
entered on the answers to interrogatories unless they contain, either expressly or 
by necessary implication, a clear and unequivocal admission of indebtedness or of 
possession of assets belonging to the debtor, and in doubtful cases the parties 
should be sent to a jury. Under the settled rule, we do not reserve in an appeal 
of this nature unless the right of the plaintiff is clear, assuming the facts set forth 
in the answer to be true. Smith v. Brockway Motor Truck Corp., 302 Pa. 217, 153 
A. 333, and cases there cited. 

We think this is a case in which all the facts relative to the action or non- 
action of the assured and all the circumstances of the surrender of the policy should 
be fully developed by a trial, and we accordingly, refrain from further discussion 
of the legal principles apparently involved. 

The appeal is dismissed, and the record remitted for further proceedings. 


HEMMER-MILLER DEVELOPMENT CO. v. HUDSON 
INS. CO. OF NEW YORK. No. 6835. 
Supreme Court of South Dakota. Oct. 19, 1931. 
238 Northwestern Reporter 342. 
1. INSURANCE. 
Insurance policy must be interpreted to give effect to mutual intention of 
parties, as it existed when contract was executed. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 
All provisions of insurance policy must be construed together, and intention 
of parties ascertained from language of policy alone, if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 
Rule that insurance policy is to be construed liberally for insured and strictly 
against insurer does not permit court to make forced construction or new contract. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 
Hail insurance policy, indicating parties did not intend fixed valuation of 
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crops insured, construed to be open, and not valid, policy, preventing recovery 
thereon without proving actual value of crops damaged. 

Hail insurance policy provided that insurer should not be liable for a 
greater proportion of loss than the amount insured by it should bear to the 
whole amount of hail insurance covering the crop; that it should not be 
liable for any loss unless the loss amounted to at least 5 per cent. of the 
total insurance applying to the particular crop damaged; that the amount 
payable for total loss should not exceed the amount applying to the par- 
ticular crop destroyed and that for partial loss the amount payable should 
be the same percentage of the amount insured per acre as the crop des- 
troyed bears to the whole crop; that in no event should insurer be liable 
for more than the actual loss sustained; and that proof of “the amount of 
loss or damage claimed” should be made. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

5. INSURANCE. 
Uncertainity of amount distinguishes open from valued policy. 
(For other cases, see Insurance, Dec. Dig. § 500.) 


Appeal from Circuit Court, Fall River County; H. R. Hanley, Judge. 

Action by the Hemmer-Miller Development Company against the Hudson In- 
surance Company of New York. From a judgment for plaintiff, the defendant 
appeals. 

Judgment reversed, and cause remanded for new trial. 

Martin & Martin, of Hot Springs, for appellant. 

E. B. Adams and H. M. Lewis, both of Hot Springs, for respondent. 

Roserts, J. 

Plaintiff brought this action to recover on a hail insurance policy issued by 
the defendant insurance company. Evidence was introduced by the plaintiff as to 
the percentage of loss to the crops insured, but there was neither allegation or 
proof as to the value of the crops before or after the hail storm. The defendant 
submitted no evidence. A motion was made by the defendant for a directed verdict 
on the ground that there was insufficient evidence to prove loss or damage, and, 
upon denial of such motion, plaintiff moved for a directed verdict, which was 
granted. From the judgment entered thereupon, defendant appeals. 

The defendant contends that the policy issued to the plaintiff is not a valued 
policy, that the plaintiff could only recover the actual amount of damage sustained, 
and, to recover upon the policy, plaintiff was required to prove the actual value 
of the crops damaged. The provisions of the policy pertinent to the present 
inquiry are as follows (paragraphed numbers are ours) : 

“1. This company shall not be liable for a greater proportion of any loss or 
damage than the amount hereby insured shall bear to the whole insurance, 
whether valid or not, covering any crop insured hereunder, in whole or in part, 
against Joss or damage by hail. 


“2. This company shall not be liable for loss or damage by hail to any crop 
herein described, or any part thereof, unless such loss or damage equals five 
per cent (5%) or more of the total insurance, against loss or damage by hail, 
applying to the particular crop so damaged, at date of loss; nor, except for such 
portion as is traceable directly to hail, for any loss or damage to any crop here- 
in described, or any part thereof, from any other cause or causes combined with 
hail, nor for any loss or damage by hail to any crop herein described, or any 
part thereof, where such crop has been so injured or damaged from any other 
cause or causes as to preclude a profit over and above the actual cost of har- 
vesting, storing and marketing said crop; nor for any loss or damage by hail 
resulting from the neglect or failure of the insured to cut, dig, pick, pull or 
otherwise harvest matured crops. 

“3. In case of loss there shall be no abandonment to this company of any 
crop insured hereunder. 

“4. In the event of total destruction by hail of any crop herein described, 
or any part thereof, the amount payable hereunder shall not exceed the amount 
cf insurance herein applying to that particular crop so destroyed, at date of 
loss, and in the event said crop, or any part thereof, is damaged by hail but not 
totally destroyed, the amount payable hereunder shall be in such proportion to 


’ 
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the amount of insurance herein applying to the particular crop so damaged, at 
date of loss, as the damage from hail only to the said crop bears to the sound 
condition of the particular crop so damaged at date of loss, had no loss or 
damage by hail occurred; but in no event shall this company be liable for more 
than the actual loss or damage sustained by hail, and in determining the measure 
of loss or damage, the cost incident to cutting, digging, picking, pulling or other- 
wise harvesting and marketing, shall not be deducted; but in no event shall this 
company be liable for any loss unless the loss or damage by hail equals or ex- 
ceeds five per cent (5%) of the total amount of insurance herein applying to the 
particular crop so damaged; nor for more than the total amount of insurance 
herein applying to said crop at date of loss. * * * 

“5. Within forty-eight (48) hours after the happening of any loss or damage 
by hail to any crop herein described, provided such loss or damage equals five 
per cent (5%) or more of the total insurance, against loss or damage by hail, 
applying to the particular crop so damaged, at date of loss, the insured shall 
send by registered mail to this company, a written notice of loss signed by the 
insured, stating the number of this policy, the day and hour of loss, the amount 
of other insurance against loss or damage by hail, if any, and such information 
as may be required in notice of loss furnished by the company; * * * 

“6. If the actual loss or damage by hail to any crop herein described, is less 
than five per cent (5%) of the total amount of insurance, against loss or damage 
by hail, applying to the particular crop so damaged, then the insured shall pay 
all the expenses of investigating the said claim. 

‘7. Within sixty (60) days after the happening of any loss or damage equal- 
ling five per cent (5%) or more of the total amount of insurance, against loss or 
damage by hail, applying to the particular crop so damaged, at date of loss, unless 
such time is extended in writing by this company, the insured shall send to the 
company by registered mail, a statement in proof of loss which statement shall 
be signed and sworn to, setting forth the number, date and expiration of the 
policy, the location and description of the crops damaged, the knowledge and belief 
of the insured as to the time and origin of the loss, the interest of the insured and 
all others in such crops, all other insurance whether valid or not covering said crop 
against loss or damage by hail, the amount of loss or damage claimed, together 
with a statement in detail showing how and in what manner the amount claimed 
was determined and whether crops have suffered previous loss, if so, amount of 
loss and by whom insured.” 

The plaintiff in its application for insurance, which is by the terms of the policy 
made a part of the policy, applied for hail insurance on crops growing on twelve 
separate tracts of land. Each tract is set forth in a separate and consecutively 
numbered paragraph. The amount of insurance applied for in each paragraph on 
crops growing on the tract described therein is “not to exceed $14.00 per acre.” 

[1-3] An insurance policy must be so interpreted as to give effect to the mu- 
tual intention of the parties, as it existed at the time the contract was executed, 
and in determining the intention of the parties, all the provisions of the policy must 
be considered and construed together, and the intention ascertained from the 
language of the policy alone, if possible. Miller v. St. Paul Fire & Marine Ins. 
Co., 26 S. D. 454, 128 N. W. 609. We have recognized the rule, which plaintiff 
stresses, that a policy of insurance is to be construed liberally in favor of the 
insured and strictly against the insurer. Axtell v. American Live Stock Ins. Co., 
46 S. D. 498, 194 N. W. 652; Farmers’ & Merchants’ State Bank v. U. S. Fidelity 
& Guaranty Co., 28 S. D. 315, 133 N. W. 247, 36 L. R. A. (N. S.) 1152. But this 
rule does not permit the court to indulge in forced construction, or to make a 
new contract for the parties. Miller v. Queen City Fire Ins. Co., 47 S. D. 379, 199 
N. W. 455, 35 A. L. R. 263. 


[4, 5] In paragraph 4, above quoted, it is stipulated that in the event of to- 
tal destruction by hail of any crop described in the policy, or any part thereof, 
the amount payable under the provisions of the contract of insurance “shall not 
exceed the amount” of insurance applying to the particular crop destroyed. The 
only description of crops insured and amounts of insurance per acre are found 
in the application signed by the plaintiff which is expressly made a part of the 
policy. The amount specified in the application on each kind and field of crop 
is “not to exceed $14.00 per acre.” The words, “shall not exceed” or “not to ex- 
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ceed,” when they are used in a policy as a part of the statement of insurance, 
are those of limitation. They imply that the liability of the insurer shall not be 
more, but may be less, than the amount stated. The uncertainty of amount dis- 
tinguishes the open from the valued policy. Stuyvesant Ins. Co. v. Jacksonville 
Oil Mill (C. C. A.) 10 F.(2d) 54. 

It is further stipulated in paragraph 4 that, in the event of partial destruc- 
tion by hail, the amount payable under the policy shall be in proportion to the 
amount of insurance applying to the crop damaged as the damage from hail 
only to the crop bears to the sound condition of the crop damaged at date of 
loss, had no loss or damage occurred. The liability, however, is expressly limit- 
ed to actual loss. The provision “but in no event shall the company be liable 
for more than actual loss or damage sustained by hail” is manifestly applicable 
to both partial and total destruction of crops by hail. 

Counsel for plaintiff cite and rely upon the following cases in support of 
their contention that the policy in controversy is a valued policy: St. Paul Fire 
& Marine Ins. Co. v. Pipkin (Tex. Civ. App.) 207 S. W. 360; Fidelity Union Ins. 
Co. v. Mitchell (Tex. Civ. App.) 249 S. W. 536; Fidelity Union Ins. Co. v. Hicks 
(Tex. Civ. App.) 250 S. W. 1084. The policies construed in these cases were hail 
insurance policies, and substantially the same form of policy was involved in 
each case. There was an express provision in each of the policies that, in the 
event of total destruction of crops, the amount insured per acre would be paid 
by the insurer, and in the event of partial damage the insurer would 
pay the same percentage of the amount insured per acre as the crop 
destroyed bears to the whole crop. The provisions for proof of loss 
in those policies required proof, not of the actual value of the crops 
destroyed, but of the “percentage of damage.” It will be observed that 
paragraph 7 of the policy under consideration requires that the proof of loss state 
the “amount of loss or damage claimed,” and not a statement of the percentage 
of damage. The purpose of a statement of the percentage of damage is apparent 
where there is a valued policy. When the percentage of loss has been agreed 
upon, the determination of the amount of the liability becomes then a matter 
of computation, and a stipulation in a policy that proof of loss state the per- 
centage of damage is an indication that the parties had in mind a fixed valuation 
of the property insured. It will be readily observed that provisions of the policies 
construed in the foregoing cases differ in many essential respects from those 
of the policy here considered. 

An examination of the policy, both in its entirety and in its several parts, 
leads us to conclude that the parties did not by stipulation or agreement in the 
policy fix the value of crops insured, and did not contemplate a valued policy. 

The plaintiff submitted evidence upon the theory, and the trial court as- 
sumed, that the policy was a valued policy. We believe the ends of justice 
would be best subserved by a retrial of the action. The judgment is therefore 
reversed, and the cause is remanded for a new trial. 

Polley, P. J., and Campbell, Warren, and Rudolph, JJ., concur. 


SPRINGFIELD FIRE & MARINE INS. CO. v. HUBBS-JOHNSON 
MOTOR CO. No. 1312—5816. 
Commission of Appeals of Texas, Section B. Oct. 14, 1931. 
42 Southwestern Reporter (2d) 248. 
1. INSURANCE. 
Patrol contracts to effect insurance by issuance of policy are enforceable. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
2. INSURANCE. 
Executory contract for insurance is unenforceable, unless containing all ele- 
ments essential to contract of insurance. 
Contract must be in such condition that nothing is left open for 
future negotiations with reference to subject-matter, parties, rate of 
premium, amount, or duration of risk. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 
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4. INSURANCE. 
Principle that minds of parties must meet applies to insurance. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 

5. INSURANCE. 

Where party applies for insurance, and there is acceptance on terms variant 
from those offered, it results in rejection of offer, but operates as counter offer, 
which, to render insurance effective, must be accepted by insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

6. INSURANCE. 

_ Evidence held not to sustain jury’s finding of agreement between insured and 
insurer’s agent to rewrite fire insurance on new location in same amount as on 
old. 

_ Evidence disclosed that insured instructed agent for a number of 
insurance companies, among them insurer on old location, to see that in- 
surance was placed on new location in higher amount than on old. There 
was no showing of any further communication by insured in regard to 
this contract of insurance, and insured never agreed with insurance com- 
pany to accept any lesser amount, nor was any offer made by insurance 
company rejecting amount applied for and proposing to issue policy for 
lesser sum. Hence minds of parties never met. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

7. INSURANCE. 

Where existing fire policy was canceled, agreement with insurance agent, 
representing many companies, to write new policy on new location, held ineffect- 
ive, where insured failed to specify company and agent, before loss, never desig- 
nated particular company. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

8. INSURANCE. ae 

Parol contract with agent representing many insurance companies is in- 
effective, unless particular company was specified by insured, or unless agent, 
before loss, designated particular company. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

9. INSURANCE. : 

Where policy has been issued covering certain building, agreement to write 
policy against another building for different amount is not “renewal” of old pol- 
icy, notwithstanding parties so designated. 

Term “renewal” implies that new policy should be exactly like and 
similar to old policy. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Action by Jack Hubbs and another, copartners doing business under the firm 
name of the Hubbs-Johnson Motor Company, against the Springfield Fire & Ma- 
rine Insurance Company. Judgment for plaintiff was affirmed by the Court of 
Civil Appeals [28 S.W.(2d) 1088], and defendant brings error. 

Judgments of District Court and Court of Civil Appeals reversed and rend- 
cred. 

W. B. Silliman, of Ft. Stockton, and Thompson, Knight, Baker & Harris and 
Pinkney Grissom, all of Dallas, for plaintiff in error. 

W. C. Jackson and R. D. Blaydes, both of Ft. Stockton, for defendants in 
error. 


Leppy, J. 


Defendants in error, Jack Hubbs and C. S. Johnson, were co-partners doing 
business under the firm name of the Hubbs-Johnson Motor Company. On No- 
vember 26, 1926, plaintiff in error, through its agent, Mrs. Ferguson, who resided 
at Ft. Stockton, Tex., issued to defendants in error a fire insurance policy No. 
186, covering $1,000 on the contents of a building situated upon lot 13, block 34, 
in the town of McCamey, and $500 upon the building. There was additional in- 
surance in three other companies in the same amount issued through the same 





Fire] Springfield Fire & Mar. Ins. Co. v. Hubbs Johnson Motor Co. 125 


agent. Shortly after policy No. 186 was written, defendants in error began the 
erection of a new building on lot No. 12, block 43, in the town of McCamey. 

It is claimed by defendants in error that they informed Mrs. Ferguson they 
desired and would expect a transfer of the insurance from the old location to the 
new location and to have an increase in the amount of insurance by reason of 
the increase in the cost of the building and the automobile accessories and parts 
carried by them at the new location; that they wanted an additional $1,500 of 
insurance on the building and $3,000 additional on the stock of merchandise. 


It is also claimed that Mrs. Ferguson, agent for plaintiff in error, and for a 
number of other insurance companies, agreed that she would immediately cover 
said additional amount of insurance and make necessary change in existing pol- 
icy as to change of location. 

On December 15, 1926, defendants in error moved from their old location to 
the new, and informed plaintiff in error’s said agent of such removal. 


On May 3, 1927, the building and contents at the new location were totally 
destroyed by fire. It is claimed that plaintiff in error denied liability under the 
policy and declined to receive proofs of loss. 

This suit was brought by defendants in error against plaintiff in error, upon 
the contract made with the agent, to recover $1,500, the amount of policy No. 
186, it being alleged that Mrs. Ferguson, plaintiff in error’s agent, agreed that no 
lapse of insurance would occur on account of the removal to the new location, 
that insurance would follow such merchandise, and that it would remain in full 
force and effect on the new building and its contents. 


Among other defenses, plaintiff in error set up that the only contract it ever 
had with Hubbs and Johnson respecting their property at McCamey was policy 
No. 186 covering the property located on lot 13, block 31, that said contract was 
canceled with the consent of defendant in error, and that no new contract was 


made with plaintiff in error to insure the building and its contents at the new 
socation. 


The case was submitted to a jury upon special issues, in response to which 
the following findings were made: (1) That the agent, Mrs. Ferguson, did not 
agree to transfer the insurance sued upon from the old to the new location; 
(2) that the agent, Mrs. Ferguson, did agree to rewrite the insurance on the 
property at the new location in the defendant company; (3) that the policy of 
insurance sued on was canceled with the consent of the plaintiff; (4) that the 
policy of insurance was canceled, with the agreement that the same would be 
rewritten on the property in the new location of the company; (5) that the rec- 
ord warranty clause was substantially complied with by the defendant in error. 

Based upon these findings, the trial court rendered a judgment in favor of 
defendants in error against plaintiff in error for the amount of policy No. 186 
with legaf interest thereon. Plaintiff in error duly perfected its appeal to the 
Court of Civil Appeals, where the judgment of the trial court was affirmed. 

Plaintiff in error insists in this court that there is no evidence to sustain 
the findings of the jury that the agent, Mrs. Ferguson, agreed to rewrite the in- 
surance on the property in defendant company at the new location or that the 
policy of insurance was canceled with the agreement that it would be rewritten 
on the property at the new location. 

The sufficiency of the evidence to support the findings of the jury that pol- 
icy No. 186 for $1,500 was canceled with the consent of defendants in error, and 
that Mrs. Ferguson, plaintiff in error’s agent, did not agree to transfer this pol- 
icy of insurance from the old to the new location, is not in any way challenged. 

[1] It is the settled law that parol contracts to effect insurance by issuance 
of a policy are valid and enforceable. Cooley’s Briefs on Insurance, vol. I, p. 
497, and authorities there cited; Cohen v. Continental Fire Insurance Co., 67 
Tex. 325, 3 S. W. 296, 60 Am. Rep. 24; Ginners’ Mutual Underwriters’ Associa- 
tion v. Fisher (Tex. Civ. App.) 222 S. W. 285. 

[2] But it is equaly well settled that an executory contract for insurance is 
not enforceable, unless all of the elements essential to a contract of insurance 
have been agreed upon by and between the insurer and the insured. The con- 
tract must be in such condition that nothing is left open for future negotiations 
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with reference to the subject-matter, parties, rate of premium, amount, or dur- 
ation of risk. Corpus Juris, vol. 32, p. 1105, and authorities there cited. 

[3, 4] It is a recognized principle of the law of contracts that the minds of 
the parties must meet upon the substantial terms of the contract before it can 
be enforced. This principle applies with equal force to an insurance contract. 
New York Life Insurance Co. v. Levy, 122 Ky. 457, 92 S. W. 325,5 L. R. A. (N. 
S.) 739; Corpus Juris, vol. 32, p. 1105, § 19. 

[5] Where a party applies for insurance, and there is an acceptance upon 
terms variant from those offered, it results in a rejection of the offer, but oper- 
ates as a counter offer, which, in order to render the insurance effective, must 
be accepted by the insured. A®tna Ind. Co. v. Crowe Coal Co., 154 F. 545, 83 
= ms A. 431; Costello v. Grant County Mut. Fire Ins. Co., 133 Wis. 361, 113 N. 
W. 639. 

[6] When tested by these well-settled rules of law, it affirmatively appears 
from this record that the minds of the parties never met upon a contract of in- 
surance which would justify a recovery in favor of defendants in error for the 
amount of policy No. 186. We think this fact becomes apparent from a con- 


sideration of the material evidence offered upon this point. Mr. Hubbs, one of 
the defendants in error, testified: 


“T always looked to her (meaning Mrs. Ferguson, the agent) for renewal of 
my insurance. When I gave her insurance I requested that she keep it covered. 
I depended upon her to watch these dates for me—I expected her to watch the 
date of expiration and to keep the property insured. I did not know how many 
companies she represented. It did not make any difference to me. She always 
made her own selection of the companies and she said that they were all stand- 
ard companies, and it did not make any difference to me, just so I got the insur- 
ance—that was all I wanted. That was what took place when I first ordered 
$6,000.00 in coverage on that property at McCamey.” 


“T told Mrs. Ferguson that we were building the new building and expect- 
ed to transfer the stock at the new location, and she said she wanted to take 
care of it and make the transfer, and I asked her to handle it so there would be 
no lapse in the coverage, and she assured me she would handle it in that way; 
she promised to keep it covered.” 

“My specific request at the time was that there should be no lapse in the 
coverage. 

“What I wanted was $3,500.00 on the building and $7,000.00 on the stock, and 
1 did not care how I got it, so it was in a good company. We made no request 
for any particular company and did not ask her what company she had. That 
did not enter into the conversation. The distribution was left up to her. 


“I never thought anything about the insurance on the building and stock 
being in the same company. I never seen the policy and so far as the compan- 
ies were concerned I never did discuss that with Mrs. Ferguson. * * * I do not 
know how many companies she had—I don’t know whether she had eighteen or 
twenty-five. . 

“It didn’t make any difference to me how she handled it. I was asking her 
to give me $3,500.00 on the building and $7,000.00 on the stock, and that was the 
extent of my interest, and it then passed out of my mind. 


“T told her to handle it in her regular manner of handling, so there would 
be no lapse of coverage, and she assured me it would be handled in that way. 


“She did tell me she might have to rewrite, but in the transaction there 
would be no lapse of coverage. She assured me there would be $7,000 on the 
stock and $3,500.00 on the building, or at least I took it that way and that we 
would have that increased over the old insurance and she agreed to it.” 

Mrs. Ferguson testified that Mr. Hubbs directed her to handle this insur- 
ance on the property in the new location according to her regular custom. She 
stated that in accordance with such custom she canceled the existing policy, and 
then undertook to get one of the companies represented by her to carry this 
risk, but that neither plaintiff in error nor any other company she represented 
would agree to carry the same, and that it was impossible for her to get any 
company to carry this oil field risk, that for this reason she never wrote any new 
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policy, and that no insurance was carried on the building and contents at the 
new location so far as she knew. 

When the unchallenged findings of the jury are considered in connection 
with the undisputed evidence, we can find no justification for a recovery against 
plaintiff in error upon the theory that a valid contract of insurance was made 
between defendants in error and plaintiff in error for $1,500, the amount of 
policy No. 186. 

In the first place, the jury found that policy No. 186 for $1,500 was canceled 
with the consent of defendants in error. This being true, no recovery could be 
had upon such policy. It therefore devolved upon defendants in error to estab- 
lish the proposition that a new contract was made with plaintiff in error by the 
terms of which it agreed to insure the building and contents in the new location 
for the same amount as the original policy. There is no pretense that they made 
any agreement with plaintiff in error to write $1,500 insurance on the property 
at the new location. On the contrary, it is undisputed that their proposal to 
Mrs. Ferguson was for a different and increased amount of insurance on the 
building and contents in the new location over that covering the building and 
contents at the old location. - It is clear that, if any contract of insurance re- 
sulted from the agreemént between defendants in errors and plaintiff in error’s 
agent, it was one for the different amount requested, and not one for $1,500. 

If, under the application made by defendants in error, the plaintiff in error 
had actually issued a policy of insurance for the exact amount against the prop- 
erty on the old location, it would not have been binding upon defendants in er- 
ror unless such reduced amount had been accepted by them. The act of the in- 
surance company in refusing to issue a policy in the amount requested would 
have constituted a rejection of the amount applied for, and resulted in the mak- 
‘ng of a counter offer to insure for a lesser sum. Under such circumstances, no 
contract would have resulted until the lesser amount was accepted by defend- 
ants in error. New York Life Insurance Co. v. Levy, 122 Ky. 457, 92 S. W. 325, 
5 L. R. A. (N. S.) 739. As said by the Supreme Court of the United States in 
the First National Bank v. Hall, 101 U. S. 43, 50, 25 L. Ed. 822, “A proposal to 


accept, or acceptance upon terms varying from those offered, is a rejection of 
the offer.” 


The case made by the proof offered by defendants in error shows a pro- 
posal by them for insurance, not in the sum of $1,500, the amount of the orig- 
inal policy on the old location, but for the increased amount they desired writ- 
ten on the property at the new location. According to their theory, this was 
agreed to by the agent of the plaintiff in error. After such agreement was en- 
tered into, it is not shown that there was any further communication by de- 
fendants in error in regard to this contract of insurance. They never at any 
time agreed with the insurance company to accept any lesser amount, nor was 
any offer made by the insurance company rejecting the amount applied for and 
proposing to issue a policy for a lesser sum. Therefore under no view of the 
evidence can it be said that the minds of the parties ever met upon a contract 
for insurance at the new location in the sum of $1,500. 


It follows we must hold there is no evidence in the record to sustain the ma- 
terial finding of the jury that an agreement was made between defendants in 
error and plaintiff in error’s agent to rewrite the insurance on the new location 
in the same amount as existed on the old. 


[7, 8] There is an additional reason why no valid contract of insurance was 
shown by defendants in error. According to an unchallenged finding of the 
jury, the policy issued by plaintiff in error covering the building and contents 
at the old location was canceled. Defendants in error’s right to recover must 
therefore be predicated upon a new contract for insurance. No such contract 
was shown to have been consummated, because it does not appear that plaintiff 
‘n error was ever designated by its agent or by defendants in error as the com- 
pany which would carry any part of the insurance upon the property at the 
new location. Diamond v. Duncan, 107 Tex. 256, 172 S. W. 1100, 177 S. W. 955; 
Grimes v. Virginia Fire Ins. Co. (Tex. Civ. App.) 218 S. W. 810. 


_ Mrs. Ferguson represented a large number of fire insurance companies. 
The defendants in error frankly admit that they did not know which of 
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the companies she represented carried the risk on their property at the 
old location, and they further concede that they did not even mention what 
company they desired the new insurance should be placed with. In_ this 
connection Mr. Hubbs testified: “We made no request for any particular 
company, and did not ask her what companies ‘she had—that did not enter 
into the conversation. The distribution was left up to her. I never thought 
anything about the building and stock being in the same company. I had never 
seen the policy and, so far as the companies were concerned, I never did discuss 
that with Mrs. Ferguson.” , 

Defendants in error do not controvert the rule that, where an agent repre- 
sents a number of insurance companies, a parol contract with such agent for 
insurance is not effective, unless the particular company in which the insurance 
is to be written is specified by the assured, or unless the agent has designated 
a particular company to carry the risk prior to the time a loss occurs. They in- 
sist, however, that the doctrine announced in United States Fire Insurance Co. 
v. Fife (Tex. Civ. App.) 6 S.W.(2d) 211, applies to the contract shown by the 
evidence in this case. In the case relied upon, it was merely held that, in the 
absence of an agreement to the contrary, the presumption is that a renewal of 
an existing policy is by the same company and upon the same terms and condi- 
tions as provided in the original policy. Such principle can have no application 
to the facts shown by this record. Here the jury expressly found that the ex- 
isting policy was canceled by agreement of the parties. There was, therefore, 
no agreement for renewal of an existing policy under which it might be fairly 
implied that it was to be written by the company issuing the original policy. 
There is merely an effort to show a new contract for insurance without any 
designation, either by the agent or the assured, of the company by which the 
risk was to be assumed. 

[9] Defendants in error insist the finding of the jury that an agreement was 
made to rewrite the insurance on the property at the new location is equiva- 
lent to a finding of an agreement for renewal of the existing policy. Where a 
policy has been issued covering a certain building, an agreement to write a pol- 
icy against another building for a different amount is in no sense a renewal of 
the old policy, and this is true, even though the parties may so designate it. 
“The very request to renew a policy,” says the court, in Orient Ins. Co. v. Wing- 
field, 49 Tex. Civ. App. 202, 108 S. W. 788, 792, “implies that the new policy shall 
be exactly like and similar to the old policy.” The terms of the contract relied 
upon to show a renewal of the existing policy disclose provisions materially 
differing from those of the existing policy, in that the new contract showed an 
agreement for insurance upon a different risk and in a larger amount than the 
old policy. A contract to write such a policy cannot, by any sound process of 
eee be held to constitute an agreement for the renewal of the existing 
policy. 

We therefore recommend that the judgment of the trial court and the Court 
of Civil Appeals be reversed, and that judgment be here rendered for plaintiff 
in error. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals are both reversed, 


and judgment rendered for the plaintiff in error, as recommended by the Com- 
mission of Appeals. 


LIBERTY TEA COMPANY, Inc., v. LA SALLE FIRE INS. CO. 


Supreme Court of Wisconsin. Oct. 13, 1931. 
238 Northwestern Reporter 399, 


5. INSURANCE. 


In action on fire policy, where method used by insured to show goods on 
hand when fire occurred was disputed, testimony as to volume of profit held 
competent. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

6. INSURANCE. 


In action on fire policy, where amount of loss was disputed, admitting list 
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covering range and price of goods handled without regard to frequency with 
which items are purchased and sold, to show gross profit, held error. 

(For other cases, see Insurance, Dec. Dig. § 661.) 
8. INSURANCE. ; 

_In action on fire policy, evidence held not to show that goods to amount 

claimed by insured were burned. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
9. INSURANCE. 
_ Evidence showed that insured knowingly and falsely represented amount of 
fire loss to be in excess of true amount. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 
10. INSURANCE. 


If insured knowingly and willfully, with intent to defraud insurer, swears 
falsely in making proofs of loss, such act amounts to a fraud on insurer. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


Appeal from a judgment of the Circuit Court of Kenosha County; E. B. 
Belden, Circuit Judge. 

Action by the Liberty Tea Company, Inc., against the La Salle Fire Insur- 
ance Company. From a judgment in favor of plaintiff, defendant appeals.— 
[By Editorial Staff.] 

Reversed, with directions. 

Action begun March 18, 1930, and judgment entered July 26, 1930, awarding 
recovery to plaintiff on a policy of insurance covering grocery stock, furniture, 
and fixtures. The policy sued upon permitted concurrent insurance covering 
stock and fixtures of plaintiff in the city of Chicago. The judgment fixed plain- 
tiff’s loss at $18,000, and held defendant liable for its pro rata share thereof, to 
wit, $1,440, together with costs. 

The fire occurred October 4, 1929, at about 3 o’clock a. m. The defendant admits 
the policy and the fire, but denies plaintiff’s allegations that the fire did not hap- 
pen from any causes excepted in said policies; denies that the value of the 
property is as alleged in proofs of loss. The answer of the defendant further 
charges the plaintiff with having misrepresented material facts and conclusions 
concerning the subject of insurance; with having grossly and willfully misrepre- 
sented the value of the property insured; with concealing material facts and cir- 
cumstances; with concealing the fact that the origin of said fire was incendiary; 
and charges that such fire was set while the premises were under the control of 
the plaintiff by its procurement or with its consent. It is also charged that in 
breach of the conditions of said policy plaintiff made fraudulent entries in its 
books of account, setting up as its original inventory a great amount of mer- 
chandise which did not in fact exist. 

The policy contains a provision to the effect that any fraud or false swearing 
by the assured in the proofs of loss shall render the policy void. The plaintiff is an 
Illinois corporation, and the stock is owned by three brothers, Isidore, Ben, and 
Eli Rotman, and a cousin, Max Rotman. The corporation operated four gro- 
cery stores in the same general district in the city of Chicago. Store No. 4 the 
one involved in this case, was at No. 2811 West Twenty-Second street. 

At the time of the fire the front of the store was blown out into the street. 
Among other things found on the sidewalk after the explosion was a railroad 
fusee, burned all the way down to the brass cap. Photographs were introduced 
in evidence showing the extent of burning and the condition of the store and 
contents after the fire. There was testimony of witnesses relating their obser- 
vations of the premises and of the condition of the merchandise, to the effect 
that cans containing goods were unharmed, there was no bursting, glass jars 
were unbroken, the floor was not burned through except in small places in the 
room but there was no place where there was extensive burning or where there 
was any showing of fixtures or merchandise being entirely consumed. At the 
time of the closing of the store at 9:30 p. m. October 3d, the weather was warm, 
there was no fire in the stove, the store was lighted by electricity, and the elec- 
tric wiring was found to be intact; the fire was a “flash fire,” and in one place 
had the appearance of having been fed by some inflammable liquid. 
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Plaintiff's count of goods in the store after the fire was $7,801.63 “stock in 
sight,” and $12,421.83 “stock out of sight” or destroyed beyond recognition or 
possible identification; and a claim for fixtures of $3,390. 

The validity of the method followed in determining the amount of stock 
out of sight depends upon the amount at which conceded sales of $153,791.07 
made between the date of the preceding inventory and the time of the fire re- 
duced the stock on hand. The plaintiff makes the deduction after reducing 
the sales amount by 22% per cent. estimated gross profit. This computation and 
the resulting figure is challenged. The case was submitted to the jury on a spe- 
cial verdict, the trial court refusing to submit either of two questions request- 
ed by defendant: (1) Was the fire in question caused by the act or procurement 
of the plaintiff? and (2) Did the fire result in consequence of a hazard caused 
by any means within the knowledge or control of the plaintiff? But the jury 
were asked and answered the following questions: 

(1) Did the plaintiff, after the fire, by proof submitted to the defendant un- 
der oath, knowingly and falsely represent the amount of the loss to be substan- 
tially in excess of the true amount of the loss? Answer: No. 

(2) Did the plaintiff in its proofs of loss submitted to the defendant falsely 
represent that the cause of the fire was unknown? Answer: No. 

(3) By what amount was the fair wholesale value of the plaintiff’s stock and 
the fair value of the plaintiff’s fixtures diminished by the fire? Answer: $18,000. 

The defendant moved for an order changing the answers to questions 1 and 
2 from “No” to “Yes” and for judgment in favor of the defendant, or judgment 
in favor of the defendant notwithstanding the verdict, or for an order changing 
the answer to question 3 of the verdict to a sum supported by the evidence. 

These motions were in the alternative, and were based upon the verdict as 
rendered was contrary to law, contrary to the evidence, because the damages 
were excessive; because of prejudicial arguments of counsel for plaintiff; because 
the verdict was the result of passion and prejudice and perverse; because the 
court erred in refusing to submit to the jury questions requested by the defend- 
ant for a special verdict. 

Harold M. Wilkie, of Madison, Leonard M. Spira, of Chicago, Ill., and Rob- 
crt V. Baker, Jr., of Kenosha, for appellant. 

Shaw, Muskat & Sullivan, of Milwaukee, for respondent. 

FAIRCHILD, J. 

[1] The form of a special verdict is largely in the discretion of the trial 
court. “Such verdict shall be prepared by the court in the form of questions, 
in writing, relating only to material issues of fact and admitting a direct ans- 
wer.” Section 270.27, Stats. 

[2] Where the court’s attention is called to a controverted matter of fact 
assential to sustain a judgment, an opportunity for a finding thereon by the 
jury should be provided for in a proper case. Pratt v. Peck, 65 Wis. 463, 27 N. 
W. 180: Bartlett v. Beardmore, 77 Wis. 356, 46 N. W. 494; Clementson, Special 
Verdicts, p. 189. 


[3] The questions should be framed so far as practicable to secure the most 
direct consideration of the evidence as it applies to the issues made by the plead- 
ings and supported by the evidence. Baxter v. Ry. Co., 104 Wis. 307, 80 N. W. 
644. 


The respondent, in support of the refusal to submit the questions requested 
by the appellant, urges the lack of positive and direct evidence that would sup- 
port an affirmative answer to such questions. But there is evidence in the testi- 
mony of witnesses, by document and by photographs, which would warrant a 
jury in determing the fire was of incendiary origin. Competent evidence was 
given tending to show that respondent’s profits in the business were not as repre- 
sented; and that the claim of damages is excessive. It is conceded that the 
plaintiff’s agents securely locked the store building about 9:30 p. m. October 3d, 
and there is no suggestion of any change from what these agents left within the 
store from that time until the fire occurred about 3 o’clock a. m. October 4th. 
There was no fire in the stove, and no stock was carried of any substance which 
would account for a “flash fire,” the kind which occurred. The burning of the 
store to the extent described by the witnesses and as shown by the photographs 
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is evidence at least that some unusual arrangement had been provided to pro- 
duce a conflagration. The presence of the fusee in the merchandise that had 
been blown out on the sidewalk, considered together with the fact that the fire 
started under the circumstances detailed, is a reasonable basis for the belief 
that the fusee had been in the store. From the testimony referred to, it must, 
as a matter of experience, be conceded that, if the fusee were in the store and 
burned down to the cap, it would furnish a logical explanation of the develop- 
ment of the fire and help to disclose the means used to secure the result. These 
things and the further testimony tending to show the exaggeration of the loss 
by statements in inventories and proofs of loss, if believed by the jury to exist, 
would meet the requirement of the rule governing such cases, and an affirmative 
answer to either of the requested questions would be held to be supported by 
evidence that is clear and convincing. Among the facts disclosed and not in 
dispute are the following: No path was followed by the fire, the wooden floor 
was not seriously burned, except where it is burned in such a way that it seems 
reasonable to conclude that some inflammable liquid was present. The physical 
part of the building was not consumed, the burning of the interior was largely 
superficial and substanatially even. It appeared to be a “flash fire.” 


[4] Under the pleadings and the evidence in this case, the appellant had a 
right to have submitted, as part of the special verdict, appropriate question or 
questions covering the issue of incendiarism, so framed as to permit a direct 
answer by the jury upon this issue. A question was included in the special ver- 
dict which in a way covered this issue, but it was more indirect than it should 
have been to cover this issue, and the instructions upon that question as given 
by the court were too brief to be of much service, and too barren of reference 
to this important point to overcome and remove the prejudice resulting from the 
mistake in not submitting a strictly proper question. 


The sufficiency of the evidence to show a loss greater than $7,801.63 on 
stock, and greater than $1,663.30 on fixtures, is sharply called in question. The 
testimony bearing upon this point may be analyzed with two objectives in mind, 
first, Is there evidence showing stock on hand of the value of $20,702.32? And, 
second, Is there any credible evidence tending to show that $12,421.83 “stock out 
of sight” was in store No. 4 at the time of the fire? 


The method used by the insured to show the amount of stock of merchan- 
dise on hand is by a computation based on books and inventories. The Novem- 
ber, 1928, inventory showing goods on hand in all stores to be $24,343.64 is used 
as the basis of the calculation made by adding subsequent purchases and deduct- 
ing the cash amount of sales, less a claimed profit of 224 per cent to determine 
the stock on hand October 3, 1929. This volume of profit becomes important, 
for, if it were less, the amount of goods sold would be proportionately greater, 
and the result would be less stock on hand at the time of the fire, consequently 
a smaller toss would result. There is some testimony that during five months 
of the life of this corporation the profits were but 9:54 per cent. The income 
tax return for 1928 for the partnership which preceded the corporation showed 
a gross profit of 16.42 per cent. Either of these percentages, if used as a factor 
in the foregoing computation, would reduce in a marked degree the amount of 
goods on hand. 

[5] It seems to be accepted that $7,801.63 worth of merchandise was in the 
store at the time of the fire. The dispute is over the claim that, in addition to 
the $7,801.63, there was $12,421.83 worth of stock also there, and that it was so 
completely destroyed as to be beyond tracing. The evidence by which this ex- 
istence of the determining factor of 22% per cent. gross profit is shown is 
found in the testimony of Mr. Levin, a certified public accountant, who testi- 
fied in substance that the gross profits had to be determined from inventory and 
not from the actual book figures, because the books were never closed. “The 
corporation was organized in November and the fiscal year was not up until 
the following November, and the fire occurred prior to that. Profit can be as- 
certained from inventory but that does not necessarily give you a final figure, 
unless you have the actual book figures of the sales and purchases and the final 
inventory. Average profits can be known just from what has happened in the 
past. In the month of August 1929 they took an actual inventory, and at that 
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time I made out a financial statement, statement of profit and loss showing the 
profit for this period and arrived at a gross profit at that time.” The inventory 
of August, 1929, on which this witness relied was not produced, and his testi- 
mony was based on his recollection of results arrived at by him at the time. 
His testimony tends to show that in making the financial statement he found a 
weighted average of about 22 per cent of gross profit. The president of the 
respondent testified that the August inventory was lost. The testimony was 
competent, and the weight to be given to it was for the jury to determine. 

[6] Objection by appellant to respondent’s attempt to support its claim to 
22% per cent. of gross profit by use of a list covering the range and price of 
goods handled without regard to the frequency with which items are purchased 
and sold ought to have been sustained. All this could supply would be a simple 
average of the percentages of profits. Articles in great demand selling at low 
gross profit would be a more important element than one yielding a higher profit 
but with a reduced turn-over. Such a camputation will not reveal the per- 
centages of actual gross profit because the items are not weighed with the 
volume of sale of each item. The admission in evidence of this list showing 
an average of gross profit of 27 or 30 per cent. was error. 

There remains the question as to whether or not there is any evidence that 
$12,421.83 worth of goods was affected by this fire. Were they in the store? The 
photographs received in evidence show, as suggested in the statement of facts, 
a rather superficial burning of the interior of the store. A member of the fire 
insurance patrol testified that the photographs show the condition the store was 
in after the fire. “In the rear the stuff was packed mostly in the center of the 
floor. It was in piles. There was no place in those piles where there was an 
extensive burning. We found no evidence at any place of the fire consuming 
any substance. The shelves of the west wall were charred all the way to the 
front but on the east wall they were intact though charred on top.” 

A summary of the evidence shows no severe burning of the physical struc- 
ture of the building. Toward the rear the floor in front of the ice box which 
divided the front from the rear and constituted a partition there was burning, 
and on the floor in an aisle on the west side of the building for a space of about 
five or six feet. There appears to have been some fire toward the west wall, 
but no place, as far as the merchandise was concerned, where there was sub- 
stantially greater burning than in any other place. Cartons with goods in them 
were scorched but not burned. There were no piles of coal or ashes, nor any- 
thing of that sort to indicate the entire burning of any pile of merchandise. 
The case goods were piled in the center extending from immediately back of 
the ice box to the rear end, mostly in paper cartons, and some of the paper car- 
ton part was burned off, leaving the canned goods just as they were in the car- 
tons; the sides were burned off. There was a pile of débris lying on the floor 
toward the front, mostly canned goods, no bursted cans. 

The testimony given by Isidore Rotman is to the effect that the retail de- 
partment was in front, and in the rear of the store was merchandise and office. 
They referred to the back of the store as the warehouse. He testified that in 
the front of the store they had close to $3,000 or $3,500 worth of stock, and the 
balance was in the back. He was asked this question after some reference to 
the other three stores owned by the insured: 

“Q. Then all the rest of this claimed stock of $24,000 or $26,000, whatever it 
may be, was wholesale stock? A. Yes sir. 

“Q. And that wholesale stock was not opened and laid on the counters or 
anything of that sort? It was in packages, boxes, barrels, bags, and things 
like that? A. Yes sir. 

“Q. Just as you got it from the wholesale brokers? A. Yes sir.” 

[7, 8] He testified that of the total inventory “about $7000 was in stores 
(1), (2) and (3) and that would put a total of $20,000 in store (4), about $3,500 
retail, and this would leave about $16,500 in wholesale containers in the rear.” 
This being the evidence and the tangible circumstances establishing so positively 
that the item “goods out of sight” could not have been burned so completely as 
to be beyond identification, the rule which céndemns the grounding of a verdict 
upon anything but probabilities prevents the conclusion that these goods were in 
this building at the time of the fire. Falkenstern v. Town of Greenfield, 145 
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Wis. 232, 130 N. W. 61; Samulski v. Menasha P. Co., 147 Wis. 285, 133 N. W. 
142. This sustains the contention of appellant that the superficial character of 
the fire and the condition found after the fire render it wholly impossible that 
bulky wholesale stock in packages, boxes, barrels, and bags to the amount of 
$12,421.83 could have wholly disappeared while merchandise which was not 
packed in piles but was distributed on shelves and otherwise, throughout the 
store, and which was more susceptable to destruction than bulky piles of mer- 
chandise, was left so as to be readily identified. 

The rejection of evidence which is clearly contrary to undisputed laws of 
nature is in the interests of truth and justice. The rejection does not occur 
upon light reason, and only where an indisputable fact exists, and where, as was 
said by Mr. Justice Dodge in Musbach. v. Wis. Chair Co., 108 Wis. 57, 84 N. W. 
36, 39: “This physical fact * * * is such as human testimony, opinion, or 
theorizing cannot overcome * * * and, of itself, is sufficient to defeat the plain- 
tiff’s theory submitted to the jury.” 

A fire burning evenly arfd the result of a flash, never developing sufficient 
heat to substantially destroy any part of the structure in which the fire occurs, 
and leaving a large amount of goods easily identified, in fact paper and labels 
and other material likely to be consumed remaining intact could not in the 
nature of things consume a large amount of merchandise in the same room in 
packages as delivered from the manufacturers or brokers, without some evi- 
dence of the burning. 

[9, 10] The conclusion, therefore, must be that the goods claimed were not 
in the building at the time of the fire, that the respondent knew this, and its 
proofs of loss were made out with the intention of inducing he insurer, the 
appellant here, to act to its disadvantage, and the answer to the first question 
of the special verdict must be changed from “No” to “Yes.” The proposition 
that, if the insured knowingly and willfully, with intent to defraud the insurer, 
swore falsely in making proofs of loss, such act amounted to a fraud upon 
the insured, is familiar. The principles here involved are discussed in Meyer 
v. Home Ins. Co., 127 Wis. 293, 106 N. W. 1087; Fink v. La Crosse Mut. Fire 
Ins. Co. (Wis.) 234 N. W. 339. 

The claim is also criticized becaused it charges that the respondent’s loss on 
fixtures is in the amount of $3,390. The plaintiff’s books of account show that 
with no depreciation taken its total investment in fixtures was $1,663.90, with 
small additions made after the corporation took over the partnership property, 
but as to whether this claim can be said to be excessive and to have been false 
and knowingly and willfully made is unnecessary to determine, in view of the 
conclusion reached. 

Judgment reversed, with directions to change the answer to question 1 of 


the special verdict from “No” to “Yes,” and to enter judgment in favor of the 
defendant dismissing the action. 
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MARINE 


THE HALO. 
GLOBE & RUTGERS FIRE INS. CO. v. CITIES SERVICE CO. et al. No. 224. 
Circuit Court of Appeals, Second Circuit. March 9, 1931. 
On Reargument July 10, 1931. 
52 Federal Reporter (2d) 136. 
3. INSURANCE. j 

Policy on printed hull insurance form, with words “towage and trip ex- 
penses” substituted for “Body, tackle, * * * and other furnishings,” did not 
cover barge. 

A similar deletion and substitution were made further down in policy, 
followed by words, “Valued at total sum insured on this interest,” and a 
rider provided, “full interest admitted,” and “warranted free from all 
average, being against the risk of total loss of vessel only.” 

(For other cases, see Insurance, Dec. Dig. § 139.) 

4. INSURANCE. 

Greater effect must be given inserted written words than printed part of 
insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 149.) 

5. INSURANCE. 

Insurer of towage and trip expenses established no right of subrogation 
against steamship causing loss of barge, in absence of evidence of towage and 
trip expenses incurred. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

On Reargument. 
6. INSURANCE. 

Evidence held not to show that bills for equipment on barge represented 
expenses incurred thereby within policy covering trip expenses. 

The bills were addressed to dock company, which paid them; most 
of them added “a/c Barge Crew,” the testimony was that dock company 
was instructed by managing agents for steamship towing barge to see 
that latter had proper equipment aboard, and there was no proof that 
dock company paid bills on behalf of barge owner. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

7. INSURANCE. 

Policy covering trip expenses of barge held not to cover purchase of equip- 
ment ordered by dock company, even if made on insured’s behalf. 

(For other cases, see Insurance, Dec. Dig. § 159.) 

Manton, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Libel in rem against the steamship Halo and in personam against the Cities 
Service Company by the Globe & Rutgers Fire Insurance Company to recover, 
through subrogation to insured’s rights, the amount paid under a policy of hull 
insurance on insured’s barge, lost at sea through respondent steamship’s fault, 
in which the North British & Mercantile Insurance Company, Limited, petitioned 
for intervention, claiming by way of subrogation because of payment under a 
policy issued by it. From a decree dismissing the intervening petition on the 
merits [42 F.(2d) 565], petitioner appeals. 

Affirmed. 


Bigham, Englar, Jones & Houston, of New York City (T. Catesby Jones 
and W. J. Nunnally, Jr., both of New York City, of counsel), for appellant. 

Frueauff, Robinson & Sloan and Burlingham, Veeder, Fearey, Clark & Hupper, 
all of New York City (Robert S. Sloan, George J. Johnstone, Eugene Under- 
wood, and Everett Masten, all of New York City, of counsel), for appellee. 

Before Manton, Swann, and Augustus N. Hand, Circuit Judges. 

Swan, Circuit Judge. 

The steamship Halo, owned and operated by Cities Service Company, under- 
took to tow the Crew Levick Company’s barge, Crew Levick No. 5, from Key 
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West to Philadelphia. During the voyage the barge sank and became a total 
loss. Finding that her loss was caused by the negligence of the master of the 
Halo, the District Court entered an interlocutory decree in favor of Globe & 
Rutgers Fire Insurance Company. Thereafter appellant filed its intervening peti- 
tion, alleging that it had insured Crew Levick Company against perils of the 
sea “upon the towage and trip expenses of the barge,” and had paid the insured 
the amount of said policy, with interest thereon. Liability of the appellant under 
said policy was established by court decree in prior litigation brought by the 
insured. By virtue of such payment appellant claims to be subrogated to the 
rights of the insured and asserts the right to intervene in this suit and to share 
with libelant in such recovery as may be made against the Halo and Cities 
Service Company. For the opinion below, see The Halo (D. C.) 42 F.(2d) 565. 

[1] It must be conceded that appellant is not entitled to intervene unless it 
insured property for the destruction of which appellee must pay the insured, Crew 
Levick Company; for, if the insured had no right of action, none can pass by 
subrogation to the insurer. Phoenix Ins. Co. v. Erie & W. Transp. Co., 117 
U. S. 312, 6 S. Ct. 750, 29 L. Ed. 873; In re Columbia S. S. Co., 28 F.(2d) 540 
(D. C. N. D. Ohio); Globe & Rutgers Fire Ins. Co. v. Hines, 273 F. 774, 777 
(C. C. A. 2). At the threshold of the appeal, therefore, lies the question, what was 
the subject-matter of the insurance issued by appellant? If it insured the hull 
of the lost barge, it is entitled to subrogation; if, however, its insurance was 
on “towage and trip expenses” only, and if the loss of such expenses could 
not be recovered by the insured from the tort-feasors, the decree below was right. 

[2] The appellant contends that, regardless of what the policy covered, the 
prior litigation between the insured and appellant is conclusive that the insurance 
was hull insurance, because the pleadings in that litigation so described it. That 
description, however, was merely a manner of referring to the policy, and the 
real subject-matter of the insurance was :mmaterial to the issue there litigated, 
namely, whether the loss of the barge was due to a sea peril. Upon decision 
that it was, appellant was bound to pay the amount of its valued policy, what- 
’ ever the interest insured. Hence that litigation is of no aid to appellant in the 
present suit, and the cases it relies upon, such as The Monticello v. Mollison, 
17 How. 152, 155, 15 L. Ed. 68, are beside the point. 

[3] We must turn to the terms of the policy to determine the subject-matter 

of the insurance. Appellant used a printed form evidently adapted for hull in- 
surance; but, where the form provided that the insurance was upon “body, 
tackle, * * * and other furnishings, boilers and machinery,” the quoted words 
were stricken out, and the words “towage and trip expenses” of the barge were 
inserted. Further down a similar deletion and substitution was made, followed 
by “Valued at total sum insured on this interest.” The amount insured was $7,500, 
and by a rider (“binding in honour”) it was provided “full interest admitted; 
the policy being deemed sufficient proof of interest.” The rider by clause 4 also 
rovided, 
. “Warranted free from all average, being against the risk of total loss of 
vessel only. A total loss or constructive total loss, or compromised total loss paid 
by Underwriters on Hull and Machinery to constitute a total loss under this 
policy.” 

While the use of a hull form has resulted in a very confused document, with 
some provisions remaining undeleted and more appropriate to insuring the hull 
than any other interest, a majority of the court cannot read the policy without 
reaching the conviction that the subject-matter of the insurance was not the 
barge, but “towage and trip expenses,” the value of which, admitted to be 
$7,500, was to be paid in case of a total loss of the vessel. 

[4] It is a recognized rule of construction to attribute greater effect to in- 
serted written words than to the printed part of such a contract, because they 
are the terms presently chosen by the parties, whereas the others are but a 
general formula. Providence-Washington Ins. Co. v. Bowring, 50 F. 613, 614 
(C. C. A. 2). In that case insurance “on advances” was held not to be insurance 
upon the vessel itself, though printed portions of the policy described generally 


1 Decree affirmed without opinion in North British & Mercantile Ins. Co. v. Crew Levick 
Co., 25 F.(2d) 1021 (C. C. A. 2). 
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the body, tackle, apparel, and goods of and in the ship. Judge Wallace gave the 
matter very careful consideration, and said in his opinion (pages 614, 615 of 50 F.): 

“x %# * The sensible construction, therefore, of a policy like that now in 
controversy is that it insures advances against risk from loss of the ship, and 
the advances thus insured are something independent of and distinct from the 
ship herself. It is proved that the advances which were intended to be insured in 
this case were moneys advanced by the managing owners of the vessel in the 
business of the vessel, and which were in no sense represented by the vessel 
herself. They consisted largely of premiums for keeping her insured, and they 
represented other expenditures, such as for coal, other supplies, pilotage, etc., 
for which the co-owners were liable to account to the managing owners. The 
amount thus advanced may be deemed the capital of the owners at risk in con- 
ducting the business of the ship. As it was fluctuating in amount, the balance 
at any one time depending upon the difference between expenses and receipts, 
the sum fixed in the valuation clause was intended to cover the balance which 
would probably be found existing at any time during the period of the risk. 
In case of a loss, if the balance proved to be larger than the valuation, the 
owners would lose the difference; if less, they would gain. It cannot be doubted 
that the capital invested in carrying on the business of the ship is a proper sub- 
ject of insurance. As the loss of a ship involves the loss of the money which 
has been advanced in carrying on her business, to the extent that her owners 
are deprived of reimbursing themselves from her earnings, the money invested 
is a marine risk. Expected profits may be insured. Eyre v. Glover, 16 East, 218; 
Stockdale v. Dunlop, 6 Mees. & W. 224. So moneys expended for the ship’s 
use by the master, his commissions, and his privileges, are subjects of marine 
insurance. King v. Glover, 2 Bos. & Pul. (N. S.) 206. It may be that an insur- 
ance on such advances is, in substance, an insurance upon the earnings of the 
ship, and that where the freight, ‘chartered or otherwise,’ is insured on a time 
risk, an insurance on advances would be double insurance; and it it doubtless 
true that insurances on advances offer a cover for frauds upon the underwriters, 
as, when the ship is also insured, the interest of the assured in the safety of the 
property is diminished.” 

In British American Assur. Co. v. Law & Co., 21 Can. Sup. Ct. 325, insur- 
ance of the owners “on advances upon the body, tackle, etc., of the good barque” 
was held to be insurance on the vessel itself. But the two cases are not incon- 
sistent and were in fact distinguished at the end of Judge Wallace’s opinion on 
the ground that, in the Canadian case, the advances represented repairs upon 
the vessel by which her value was enhanced to the extent of the sums advanced. 
“In such a case the insurance is in the concrete upon the vessel herself.” This 
distinction was accepted by at least one member of the Canadian Supreme Court, 
being mentioned at the conclusion of Judge Strong’s opinion. 


[5] In the case at bar no evidence was introduced to show what “towage 
and trip expenses” the insured had incurred. If such expenses represented money 
paid out for repairs or reinforcements to fit the barge for the towage trip, the 
interest insured might properly be deemed insurance on the hull, as in the 
Canadian case; on the other hand, if such expenses represented, for example, 
premiums paid out to keep the barge insured during the trip, the result would 
be otherwise, as in Judge Wallace’s decision. The policy being a valued policy, 
we do not see that any inference as to the nature of the expenses covered by the 
insurance can be drawn from the amount of the policy. Presumptively, the writ- 
ten words “towage and trip expenses” mean a different interest from printed 
words of the policy referring to the hull. Without any showing as to what the 
expenses were, there is no proof that the insured has any right of recovery 
against the tort-feasors on account of the interest which appellant insured, and 
consequently it has failed to show any right of subrogation to a cause of action 
against them. 


No case has been cited relating specifically to insurance upon “towage and 
trip expenses.” It is suggested in argument that such a policy is similar to “dis- 
bursement” insurance. In International Nav. Co. v. Atlantic Mut. Ins. Co., 100 
F. 304, 307 (D. C. S. D. N. Y.), Judge Brown said: 

“Disbursement’ policies are often issued where the hull is fully covered 
by other policies; they are against total loss only, and are deemed a different 
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interest from a policy on hull, and in case of total loss have no benefit of salvage, 
such as ordinary policies have. * * * 

“The description of the subject insured, namely ‘disbursements,’ it cannot be 
doubted, was deliberately chosen to’ signify a wholly different risk from that 
upon ‘hull, machinery and equipment, and in order to distinguish the two as 
wholly different classes of insurance.” 

Accordingly it was held that disbursement policies were not included as hull 
insurance for the purpose of computing the proportionate loss to be borne by an 
insurer of the hull in a case of partial loss. The decree was affirmed in (C. C. 
A.) 108 F. 987, certiorari denied 181 U. S. 623, 21 S. Ct. 926, 45 L. Ed. 1033 
In Brown v. Merchants’ Marine Ins. Co., 152 F. 411 (C. C. A. 9), the policy 
was on “disbursement and/or increase value,” and the insurer was allowed to 
share in the fund recovered from the tort-feasor. But the “increase value” was 
a subject-matter as to which the insured could recover from the wrongdoer. 
As already stated no evidence was presented that Crew Levick Company could 
recover anything from appellee on account of “towage and trip expenses.” Con- 


sequently no right to subrogation was established by appellant, and the decree 
below should be affirmed. 


Disposal of the case upon this ground renders unnecessary a discussion of 
the policy provision “without benefit of salvage.” 

Decree affirmed. 

Manton, Circuit Judge (dissenting). 


The steamship Halo, owned by the appellee, Cities Service Company, under- 
took the towage of the barge Crew Levick No. 5, in all respects seaworthy, 
from Key West, Fla., to Philadelphia, Pa. During the voyage, while in the 
vicinity of Winter Quarter Shoals Lightship, the barge sank and became a total 
loss. Insurance companies, including the appellant, paid under policies of marine 
insurance. Among them the Globe & Rutgers Fire Insurance Company, who in 
this libel sought to recover from the appellee, Cities Service Company, the sum 
it paid, by way of subrogation to the rights of the Crew Levick Company because 
of the marine faults resulting in the loss of the barge. The District Court found 
the appellee liable and referred the question of damages to a commissioner. There- 
upon the appellant, which had issued its policy on account.of towage and trip 
expenses on the Crew Levick No. 5, petitioned that all parties be cited to de- 
termine the respective rights of the Globe & Rutgers Fire Insurance Company 
and appellant, and that the court decree to petitioner its damages. The petitioner 
paid $7,500 under its policy toward the loss. It claimed equal protection with the 
subrogated rights of the Globe & Rutgers Fire Insurance Company, since such 
rights arose and came into being simultaneously. 


The answer of appellee admitted the issuance of the appellant’s policy 
“against perils of the sea and other perils in said policy mentioned.” It admits 
the loss by the perils of the sea and shell fire of a United States Coast Guard 
cutter and that appellee was obliged to sue and did so successfully establishing 
that the loss was caused by perils of the sea. 


The amended petition and answer framed the issues upon which the court 
below found that the appellant’s policy was not an insurance on the hull but 
upon towage and trip expense and therefore there could be no recovery by 


petitioner in its enforcement of claimed subrogated rights. The petition was 
dismissed on the merits. 


From an examination of the policy, it appears to be called a towage and 
trip expense risk. That phrase is typed in the valuation clause. But the insurance 
company covenanted in the policy to assume risks as follows: 

“Touching the adventures and perils which we, the said assurers, are contended 
to bear and take upon us, they are of the seas, men-of-war, fire, enemies 
* * * takings at sea, arrests * * * or other causes of whatsoever nature 


arising either on shore or otherwise, causing loss of or injury to the property 
hereby insured. * * * 


“This insurance also specially to cover (subject to the free of average war- 
ranty) loss of, or damage to hull or machinery, through the negligence of master, 
charterers, mariners, engineers, or pilots, or through explosions. * * *” 

Moreover it insured against collision damages, made provision for general 
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average and salvage charges, and contained all the usual provisions of hull in- 
surance. A rider or slip was attached which provided: 

“This insurance also specially to cover total loss or constructive total loss 
of hull or machinery through negligence of master * * * or through any 
latent defect in the machinery or hull, or from explosions, riots, or other causes 
of whatsoever nature.” 


The trip was from Key West to Philadelphia. We may take notice that the 
towage and trip expense could not be the amount of the insurance, $7,500. 


In the suit for the loss of the hull against the appellant on this policy, it was 
insisted that appellant’s policy covered this marine loss, and appellant, as insurer, 
paid the loss. Under authoritative and other decisions, it is clear that, even though 
named as a towage and trip expense policy, it may still be a policy on the hull. The 
Monticello v. Mollison, 17 How. 152, 15 L. Ed. 68; British & Foreign Marine Ins. 
Co. v. Kilgour S. S. Co., 184 F. 174 (D. C. S. D. N. Y.); Pearse v. Quebec S. S. 
Co., 24 F. 285 (D. C. S. D. N. Y.). But by the terms of the policy indicating the 
risk which was assumed by this insurance, it covered the loss of the barge sus- 
tained in the manner described. 


In British America Co. v. Law, 21 Canada Sup. Ct. Rep. 325, the suit was 
brought on an insurance policy covering “advances.” The rest of the printed 
matter was applicable to the hull. The insurer defended on the ground that the 
insured had no insurable interest inasmuch as he was the owner of the vessel; the 
insurance was on advances to his own ship. The court conceded that the insur- 
ance “on advances” in such a situation would be insurance on sums irretrievably 
spent and hence not at risk, and that such insurance would be bad as a wager. 
But the court held for the plaintiff in the suit on the policy holding either (a) 
that “advances” were meaningless and might be disregarded and that the policy 
was on the hull; (b) that the phrase “on advances” might be read as meaning 
that having advanced or expended money upon the ship in repairing or refitting 
her, they were therefore led to make the insurance in order that the enhancement 
in value of the vessel caused by such expenditures: might be covered by such in- 
surance; or (c) the words “on advances” might be treated as a specification of a 
special interest which the assured supposed had entitled them to insure the ship 
and not as limiting the insurance to advances. Read in this way, they would be 
immaterial, but their interest as owners entitled them to insurance. If none of 
these constructions were permissible, there would be no alternative but to give 
effect to the policy and reject the words “on advances” as repugnant to other 
parts of the policy and at variance with the clear intent of the parties to insure 
the ship for the shipowner. The court so held. This court in Booth-American 
Shipping Co. v. Importers’ & Exporters’ Ins. Co., 9 F.(2d) 304, 305, considered 
a policy on “disbursements and/or profits on freight,” and said: 

““Disbursements’ cannot, in any event, be read literally; if so, the policy would 
be a gaming contract. It can therefore mean only some interest at risk which the 
assured acquired by the payments. This was indeed the meaning given it in Currie 
et al. v. Bombay Insurance Co. * * * We think it covers whatever was so ac- 
quired; that is, whether the assured was a charterer or an owner. If an owner, 
then the disbursements will usually outfit the ship, or help to clear her for her 
voyage; if they make her a more efficient carrier, the owner must intend to cover 
that added value.” 

There was nothing here at risk which was an insurable interest. Sums ex- 
pended for towage or trip expenses are irretrievably gone, irrespective of whether 
the vessel sinks or not. ‘Therefore there was in no sense an interest of the in- 
sured at risk as such, and what is meant to be insured must be either, first, the 
physical values added to the vessel by the expenditures, or the hope of recoupment 
through the operation of the vessel. In the first case, the insurance is clearly on 
the ship, and in the second on the freight. Both these items are proper elements 
of collision damages, and the insurers should have subrogation. 


It was hull insurance which the appellant contracted to assume, and as such 
insurer it paid the loss. If the loss paid was for hull damage, this appellant is in 
the same position as the Globe & Rutgers Fire Insurance Company, which con- 
cededly paid for hull loss. Appellant may share in the subrogated owner’s right 
with its coinsurers. Brown v. Merchants’ Marine Ins. Co. (C. C. A.) 152 F, 411. 
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Nor is delay in payment or a refusal to participate in the proceedings to re- 
cover damages from the owner a ground for excluding them from participation. 
Subrogation results by operation of law from the act of payment of the loss; it 
does not depend on the voluntary act of the assured. St. Louis, I. M. & S. Ry 
Co. v. Commercial Union Ins. Co., 139 U. S. 223, 11 S. Ct. 554, 35 L. Ed. 154; 
Phenix Ins. Co. v. Erie Co., 117 U. S. 312, 6 S. Ct. 750, 753, 29 L. Ed. 873. 

The policy contained the provision “without benefit of salvage,” and appellee 
contends that appellant thereby waived its right to subrogation. “Without benefit 
of salvage” is found on the slip or rider attached to the policy. Appellee in its 
contention relies upon Pheenix Ins. Co. v. Erie Co., supra. There the Supreme 
Court said: 

“From the very nature of the contract of insurance as a contract of indem- 
nity, the insurer, when he has paid to the assured the amount of the indemnity 
agreed on between them, is entitled, by way of salvage, to the benefit of anything 
that may be received, either from the remnants of the goods, or from damages 
paid by third persons for the same loss. But the insurer stands in no relation of 
contract or of privity with such persons. His title arises out of the contract of in- 
surance, and is derived from the assured alone, and can only be enforced in the 
right of the latter. * * * In any form of remedy, the insurer can take nothing by 
subrogation but the rights of the assured.” 

The salvage as referred to in the phrase of this policy is the right to that 
which physically remains of the insured vessel. Smith v. Reynolds, 1 H. & N. 221, 
25 L. J. Ex. 337; DeMattos v. North, etc., L. R. 3 Ex. 185; Lucena v. Craufurd, 2 
Bos. & Pul. (N. R.) 269. But it does not include the right of subrogation to re- 
cover for faults resulting in the loss. Brown v. Merchants’ Marine Ins. Co. (C. 
Cc. A.) 152 F. 411; La Champagne, 53 F. 398 (D. C. S. D. N. Y.); The Livingstone, 
130 F. 746 (C. C. A. 2) The right to bring the suit against the towing vessel did 
not pass as a result of the abandonment of the vessel, and such right is acquired 
only upon the doctrine of subrogation, which is an entirely distinct legal right from 
that of the abandonment. The underwriters are entitled to reimburse themselves 
for the sums which they have actually paid the assured. There is a distinction be- 
tween abandonment of a vessel and subrogation. Underwriters may be entitled to 
the vessel sunk or stranded and to all the rights accruing after they become own- 
ers which may include a right to all collateral remedies and advantages of the 
assured. They can, if they so contract, relinquish some of these. This is all for the 
purpose of reducing the loss which they have sustained by payment on the contract 
of insurance. And the phrase “without benefit of salvage” here means that the in- 
surance company waived the right to recover the vessel itself or otherwise dispose 
of the wreck. It does not include, however, the right to sue third parties as a 
collateral remedy. 

The appellee, found to be the wrongdoer, should not escape liability because 
of the willingness of the insurance company to waive its right to salvage as such. 
The petition for intervention should have been sustained. I therefore dissent. 

On Reargument. 

Swan, Circuit Judge. 

Upon the handing down of our opinion affirming the decree below, the appellant 
petitioned for a reargument on the ground that we ‘had erroneously stated that “no 
evidence was introduced to show what ‘towage and trip expenses’ the insured had 
incurred.” A reargument was granted limited to three questions, of which only 
the first need be stated: “Does the evidence of expenditures for stores, repairs, 
hawser, etc., mentioned in appellants’ petition for rehearing entitle the appellant 
to intervene?” 

_ [6] Exhibit A, which is a printed copy of the record on appeal in the suit upon 
its policy of insurance brought by the insured against the present appellant, dis- 
closes bills of ice, kitchen utensils, food, a hawser, and labor for making a thimble 
and repairing a winch, altogether totaling some $800. These bills are addressed to 
Porter Dock Company, and most of them add “a/c Barge Crew Levick.” ‘The tes- 
timony is that Porter Dock Company at Key West, Fla., was instructed by McAI- 
lister Bros., who were managing agents for the steamship Halo, to see that the 
barge had proper equipment aboard and everything in shape to be towed north by 
the Halo. The Porter Dock Company paid the bills. There is no proof that they 
paid them on behalf of the barge owner. It is quite conceivable that the Halo 
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supplied at its own expense the towing hawser as well as the food and utensils 
for the two men, members of the Halo’s crew, who manned the barge during the 
trip. We do not know the terms of the towing contract. Hence we think the 
appellee is right in its contention that there is no proof that these bills represented 
expenses incurred by the insured. 

[7] But, even if it be assumed that these expenses were incurred by the in- 
sured, it would not follow that they were the subject of the appellant’s policy. 
These bills and the testimony that the goods they represented had been delivered 
on the barge were offered in the suit upon the policy to prove that the barge was 
seaworthy when she left Key West, not to show trip expenses intended to be cov- 
ered by the policy. That the plaintiff had an insurable interest had been conceded 
at the outset of the trial. No issue was made as to what the interest was. But, 
as pointed out in our former opinion, the policy was evidently intended to cover 
an interest different from the hull and its equipment, for the printed words “body, 
tackle, apparel, stores,” etc., were stricken out and “towage and trip expenses” were 
substituted. In British American Assur. Co. v. William Law & Co., 21 Can. Sup. 
Ct. 325, the policy was “on advances upon the body, tackle,” etc. of the boat, and 
this was held to be insurance on the vessel itself. In the case at bar, however, 
the “expenses” insured are not stated to be upon the body or equipment of the 
barge; on the contrary, those words were deleted. Therefore we think the pur- 
chase of such gear and stores as would be covered by hull policies was not intended 
to be described by “towage and trip expenses.” We may surmise that that phrase 
meant to cover such items as the towage hire to be paid the Halo and the prem- 
iums on hull insurance for the trip; but we are satisfied it did not cover the 
purchase of equipment ordered by the Porter Dock Company even if such pur- 
chases be assumed to have been made on behalf of appellant. A dictum to 
the contrary in our former opinion must be retracted. Hence, even if the 
Crew Levick Company could have recovered from the appellee for the loss 
of the hawser, etc. the appellant shows no ground for intervention, for it 
“may not be subrogated to a recovery for a loss against which it did not 
insure.” Standard Marine Ins. Co., Ltd., v. Scottish Metropolitan Assur. Co., 
Ltd; 263 U.S: 284; SAS. Ct. 371, 373,75 B.. ed 1637. 


Accordingly a majority of the court adheres to its former opinion. 


BAUM v. NORTH RIVER INS. CO. OF CITY 
OF NEW YORK, Inc. No. 14. 
Supreme Court of North Carolina. 
Oct. 7, 1931. 
160 Southeastern Reporter 473. 
1. INSURANCE. 

Fire policy provisions making policy void if insured’s interest was other than 
sole ownership, or if change in interest took place, held valid (C. S. § 6437, and 
§ 6436, as amended by Pub. Laws 1925, c. 70, § 5). 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 
2. INSURANCE. 

Executory contract of sale, not consummated before fire, held not breach 
of condition that insured’s interest should remain sole and unconditional. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

3. INSURANCE. 


To make void a fire policy, language of provision relied on must be free from 
ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 


__ Provision prohibiting use of gasoline and rider must be construed in connection 
with business for which insurer knew boat insured was used. 


(For other cases, see Insurance, Dec. Dig. § 326[3].) 
5. INSURANCE. 


Whether insured’s keeping gasoline for pumping engine on boat violated fire 
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policy, prohibiting keeping gasoline, but containing rider permitting use. of oils 
for fuel, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Connor, J., dissenting. 

Appeal from Superior Court, Dare County; Cowper, Special Judge. 

Action by T. A. Baum against the North River Insurance Company of the 
City of New York, Inc. From a judgment for defendant, plaintiff appeals. 

Reversed. 

Ehringhaus & Hall, of Elizabeth City, for appellant. 

McMullan & McMullan, of Elizabeth City, for appellee. 

CLARKSON, J. 

At the close of plaintiff's evidence, the defendant made motion in the court 
below for judgment as in case of nonsuit. C. S. § 567. The court below allowed 
the motion, and in this we think there was error. 

The evidence was to the effect that the plaintiff was the owner of a ferryboat 
Rebecca. After some correspondence with agents of the defendant company, in 
which plaintiff stated that no gasoline would be used thereon, and that it was 
a crude oil boat, a policy of insurance in the amount of $3,500 was issued plain- 
tiff for a period of one year, from July 6, 1926, upon the payment of $105 prem- 
ium, to cover fire damage to the boat. The plaintiff valued the boat at $6,000, 
and it was burned May 13, 1927, a total loss. This policy contained provisions 
requiring (1) unconditional or sole ownership and (2) prohibiting the keeping, 
using, or allowing of gasoline on the boat. Attached thereto was a rider con- 
taining the words “Privilege to use oil for fuel.” 

First, as to the unconditional or sole ownership: 

[1] The policy in controversy is of the North Carolina standard form, C. S. 
§ 6436, as amended by Pub. Laws 1925, c. 70, § 5, and § 6437, and among other 
things provides: “This entire policy shall be void unless otherwise provided by 
agreement in writing added hereto, (a) if the interest of the insured be other 
than unconditional or sole ownership; or (d) if any change other than by the 
death of the insured take place in the interest, title or possession of the subject of 
insurance.” This and like provisions have at all times been held valid by this 
court. Hardin v. Ins. Co., 189 N. C. page 423, 127 S. E. 353; Johnson v. Aetna 
Ins. Co., 201 N. C—, 160 S. E. 454 (filed Sept. 30, 1931). 

[2] In 26 C. J. “Fire Insurance,” p. 231, part § 282 (b), we find: “A void con- 
veyance or one that is incomplete at the time the property is destroyed does not 
violate the condition against change of title or interest. This is the rule where a 
bill of sale or a deed is not delivered, or where the deed is void for failure to 
designate the grantee.” Page 233, § 285 (e), in part: “An executory contract of 
sale entered into by insured, and not consummated before loss, is not a breach 
of a condition that the interest of insured shall remain ‘sole and unconditional.’ ” 

The testimony of plaintiff was to the effect that the agreement to sell the 
ferryboat was tentative. Plaintiff was in possession of the boat when it burned, 
plaintiff’s venture was contemplated but not consummated. The agreement in re- 
gard to a corporation organization was in fieri. We think plaintiff was, from his 
testimony, the unconditional and sole owner of the ferryboat Rebecca at the time 
it was burned. 

Second, as to prohibiting gasoline: 

[3-5] The policy im its printed form uses this language, “Unless otherwise 
provided by agreement in writing and added hereto, this Company shall not be 
liable for loss or damage occurring * * * while there is kept, used or allowed, 
on the described premises * * * gasoline. * * *” The rider to the policy contains 
the typewritten language: “Privilege to use oil for fuel.” 

The plaintiff testified, in part: “At the time I made this application there was 
a gasoline tank on the boat. It is common to carry some gasoline on a boat for 
starting. Yes, there was gasoline on the boat for starting the main engine at 
the time I applied for insurance. That’s the only way we had of starting the 
main engine with gasoline. * * * It was necessary to have enough gasoline to 
run the blow torches at all times. * * * At the time I made application for this 
insurance there was no gasoline engine on board the boat. At the time the fire 
occurred there was. The motor power of the boat was still crude oil, and we 
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had a crude oil engine on it. In addition to that we had a gasoline engine on it 
and we were carrying a five gallon can of gasoline. At the time of this fire I 
should say there was around two and a half gallons, in there. The fire occurred 
from the back-firing of the gasoline engine. I don’t say it set the gasoline on 
fire, it set something on fire on the bottom of the boat. The fire occurred from 
the back-firing when the engine went to start it for some purpose—started it for 
the purpose of pumping the boat out. * * * It did not start from gasoline in the 
can. The gasoline engine referred to was one that operated the pump on the 
boat. It was a mere auxiliary engine, only requiring a small amount of gasoline 
to operate. The pump which we installed was equipped as it was necessary for 
the proper protection and operation of the boat. It was a small pump engine, 
put in there to fight fire. It was fueled with gasoline. Except for starting the main 
engine gasoline was used for no other purpose than as fuel for this small pump 
engine. Starting the engine with gasoline had nothing in this world to do with 
the fire. I mean the main engine. The fuel used in the pump was gasoline. It 
required no large quantity, a gallon would run her two or three hours. * * * The 
crude oil engine of the type on the boat could not be started without gasoline 
priming. Referring to the pump, at the time that pump was installed the language 
‘privilege to use oil for fuel’ had been inserted in a rider to my policy for the 
purpose of putting the pump on. Gasoline is an oil.” 


In Allgood v. Ins. Co., 186 N. C. at page 420, 421, 119 S. E. 561, 564, 30 A. 
L. R. 652, the following observations are made: “ ‘While we should protect the 
for their protection, we must not forget that the primary object of all insurance is 
companies against all unjust claims and enforce all reasonable regulations necessary 
to insure.’ Grabbs v. Ins. Co., 125 N. C. 399, 34 S. E. 503. Walker, J., in Bray 
v. Ins. Co., 139 N. C. at page 393, 51 S. E. at page 923, says: ‘If the clause in 
question is ambiguously worded, so that there is any uncertainty as to its right 
interpretation, or if for any reason there is doubt in our minds concerning its 
true meaning, we should construe it rather against the defendant, who was its 
author, than against the plaintiffs, and any such doubt should be resolved in favor 
of the latter, giving, of course, legal effect to the intention, if it can be ascertained 
although it may have been imperfectly or obscurely expressed.’ See Guarantee 
Corp. v. Electric Co., 179 N. C. 406, 102 S. E. 636; Underwood v. Ins. Co., 185 
N. C. 540, 117 S. E. 790, and cases cited.” Poole v. Ins. Co., 188 N. C. 468, 125 
S. E. 8; Rhyne v. Ins. Co., 196 N. C. at page 719, 147 S. E. 6; Newborn v. 
Assur. Corp., 198 N. C. at page 160, 150 S. E. 887; Jolley v. Ins. Co., 199 N. C. 
at page 271, 154 S. E. 400. 

In Cyc. of Insurance Law, vol. 4 (Couch) § 966b, p. 3347, the following 
principle is laid down: “A condition against the use or keeping of gasoline on the 
insured premises is not broken by its use to an extent necessary to carry on the 
business for which the insured knew that the property insured was used, and 
where both parties must have known either that the business insured must be 
discontinued, for gasoline used therein.” Note: “The keeping upon insured 
premises of a very small quantity of gasoline for use in an engine used to operate 
the machinery necessary for the business does not nullify insurance upon the 
property, although the keeping of gasoline is prohibited by the policy, if premiums 
were paid and accepted. McClure v. Mutual F. Ins. Co., 242 Pa. 59, 88 A. 921, 
48:L,°R: A. (N.S) Taz” 

In Bouchard v. Dirigo Mut. Fire Ins. Co., 113 Me. 17, 92 A. 899, L. R. A. 
1915D, 187, it is held: “That both clauses should be construed in the light of the 
entire contract, the situation and character of the property insured and the natural 
and necessary uses to which it must be put by the owner, and the application 
of this rule of construction confirms the inference already drawn from the 
language of the clauses themselves. That the policy is not avoided when the 
use made of the prohibited articles or the general use and operation of the 
property is necessarily incident to the business of the insured, and therefore 
presumed to be recognized and impliedly permitted by the insurer.” 


The premium was paid by plaintiff to defendant, and the plaintiff contends 
that the policy was in full force and effect when the fire occurred that destroyed 
plaintiff’s boat, which was valued at $6,000. The amount sought to be recovered 
in this action is $3,000 (reduced to give jurisdiction to state court). Law and 
equity abhors a forfeiture. To make void a policy like the present, the language 
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of the provision in the policy and the rider in controversy must be free from 
ambiguity. The provision in the policy and rider must also be construed in 
connection with the purpose of the business for which the insurer knew the 
property insured was used. From the testimony of plaintiff, the matter should 
have been left to a jury. 

For the reasons given, the judgment below must be reversed. 

Connor, J., dissents. 
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ACCIDENT 


UNITED STATES FIDELITY & ans. CO. v. LEONG DUNG DYE. 
No. 6397. 
Circuit Court of Appeals, Ninth Circuit. Sept. 15, 1931. 
52 Federal Reporter (2d) 567. 
1. INSURANCE. 


Burden of proving insured’s fraud in procuring accident. policy defeating 
recovery by beneficiary, is on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE. 

In beneficiary’s action on accident policy, whether insured fraudulently made 
false statements in application concerning application for other insurance, pre- 
cluding recovery, held question for jury. 

Application for accident insurance policy contained statement to 
effect that no application ever made by insured for accident, health, or 
life insurance had been declined, or notice of action withheld, nor had 
any such policy of insurance been canceled or renewal refused. Insurer 
in action on policy contended that foregoing statement in application 
was false and fraudulently made and that insured’s application prior to 
application in question had been refused on ground that he was an 
undesirable risk. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

& INSURANCE. 

Insurer, to avoid policy by answer in civil suit, must make tender of full 
premium received with legal interest from date of receipt to date of tender. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

11. INSURANCE. 

Lack of tender of premiums paid with legal interest thereon is alone suf- 
ficient to defeat right to rescission of insurance policy on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Wilbur, Circuit Judge, dissenting. 

Appeal from the Supreme Court of the Territory of Hawaii. 

Action by Leong Dung Dye against the United States Fidelity & Guaranty 
Company. Judgment for the plaintiff was affirmed by the Supreme Court of 
the Territory of Hawaii, and the defendant appeals. 

Affirmed. 

A. G. M. Robertson, Alfred I. Castle, W. A. Greenwell, and Arthur Withing- 
ton, all of Honolulu, Hawaii, for appellant. 

Heen & Godbold, William H. Heen, and Norman D. Godbold, all of Honolu- 
lu, Hawaii, for appellee. 

Before Wilbur and Sawtelle, Circuit Judges, and Neterer, District Judge. 

NeErereER, District Judge. 

Appellee, beneficiary in an accident insurance policy issued to her husband 
by appellant on October 8, 1928, recovered judgment in the Circuit Court of the 
Territory of Hawaii for the face of the policy for the death of the assured on 
April 30, 1929, which judgment was affirmed by the Supreme Court of the Ter- 
ritory and appeal to this court prosecuted. 

At the close of the evidence appellant moved for an instructed verdict in its 
favor, which motion was denied. After submission, the jury returned a verdict 
in favor of appellee. Thereafter appellant moved for judgment’ notwithstanding 
the verdict, which was denied. No challenged instruction of the court is before 
us for review. Section 2524, Rev. Laws Hawaii 1925. The sole question is: 
Under the evidence was the appellant entitled to a verdict or judgment as a 
matter of law? 

In the application for insurance appears the following: 

“T hereby apply to the United States Fidelity and Guaranty Company for 
a Policy to be based upon the following representation of facts: I understand 
and agree that the right to recovery under any policy which may be issued upon 
the basis of this application shall be barred in the event of any one of the fol- 
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lowing statements, material either to the acceptance of the risk or to the hazard 
assumed by the Company is false, or in the event that any one of the following 
statements is false and made with intent to deceive. I agree that this applica- 
tion shall not be binding upon the Company until accepted either by the Secre- 
tary at the Home Office or by an agent duly authorized to issue policies. * * * 

“10. No application ever made by me for Accident, Health, or Life Insur- 
ance has been declined, or notice of action withheld, nor has any such policy of 
insurance been cancelled or renewal refused, except as herein stated: No 
exceptions.” 

Did the insured make a false statement with relation to interrogatory 10, 
in that he made application for life insurance and was declined? In its answer 
to the complaint, defendant made specific issue of the making and falsity of the 
statement, alleging that the policy was issued on the following express condi- 
tions and agreements: “That the statements and declarations made in the 
application for the policy and on the faith of which it was issued were in all 
respects true, and without suppression of any fact relating thereto affecting the 
interests of the defendant, and upon the further condition that in case of viola- 
tion of the aforesaid condition, among others, the policy should become null and 
void; that the said Harry Apau Dye did violate the condition, in this, that the 
statements and declarations made by him in his application for the said policy 
were not in all respects true, but were false in the following respect, to wit: 
that in the application for the policy and on the faith of which it was issued, 
the statement was made and signed by the said Harry Apau Dye, ‘No applica- 
tion ever made by me for Accident, Health or Life Insurance has been declined, 
or notice of action withheld, nor has any such policy of insurance been cancelled 
or renewal refused,’ whereas in fact he had prior thereto applied for insurance 
upon his life and been refused on the ground that he was an undesirable risk 
but shortly before his said application to the defendant, and that if the defend- 
ant had known of said refusal it would have declined to write said policy con- 
tract of insurance.” 

And further alleged that on November 25, 1929, it delivered to the attorneys 
for plaintiff a letter denying liability; that on said date it tendered in legal coin 
to the attorneys for plaintiff the sum of $36, the entire premiums paid on said 
policy, and denied liability on the ground that said policy was null and void be- 
cause of fraud practiced on the defendant; and further denied that the death 
of the assured was accidental, but that it was the result of suicide. Plaintiff 
replied asserting that the defense of false representation should not be per- 
mitted, because defendant had retained the premium for more than seven 
months after the discovery of the alleged fraud, and alleged that the tender 
was insufficient because (1) made too late, (2) no offer of interest on the 
amount retained by the defendant for more than a year was made, and (3) 
improperly made to plaintiff’s attorneys instead of to the personal representa- 
tive of the deceased; and further that the defendant failed to perform any act 
seeking to cancel the policy sued on until after the term for which it was issued 
had expired. 

The agent who negotiated the policy of insurance with the deceased was 
called as a witness, shown the back of a policy, and asked: “Is that a“copy 
of the application he made?” Objection was made, the court later permitted the 
question, and the witness answered: “Yes, this is a copy of the application 
made.” 

“Was that made out in your office? A. Yes. 


“Q. And who made it out, Harry Dye or you? A. I don’t remember whether 
I copied the application or asked him questions, or whether he copied it or 
not. I don’t know. 


“Q. Did he sign it? A. Yes.” (This was answered over appellee’s objec- 
tion, and exception noted.) 


On cross-examination the witness stated: 
“A. This was just a copy of the usual form of application. 


“Q. And the only reason you say it is a copy of the one that Dye signed is 
because his name appears there, Henry Apau Dye, is that correct? A. It is a 
copy of that form of application I would use for— 
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“Q. But there is nothing to indicate that Dye signed the original of that? 
A. Nothing here, no. 

“Q. You said you did not recall whether you filled this application out or 
whether Mr. Dye did? A. I don’t remember whether he did or I did fill that 
out or the original. 

“Q. As a rule, however, is it not a fact that the agent usually filled them 
out? A. There is no set rule, sometimes the applicant likes to fill it out, some- 
times I fill it out, there is no particular form (rule) that one follows. 

“Q. Isn’t it a fact, Mr. Woolaway, that often in filling out these applications, 
after you get the man’s name, residence, where he was born, and his age and 
height and weight, where he lives, where he works, the rest of it is filled out by 
- agent often without asking him any further questions? A. That is often 

one. 

“Q. It might have been done in this case, as far as you recollect? A. It 
might have.” 

On redirect examination the witness was asked: 

“Q. Do you remember whether you filled out any of these questions without 
asking him any questions? A. No; there was a question there on life insurance 
that appears in the application. I remember talking to him on that point. 

“Q. With Dye? A. Yes. 

“Q. What did he say? A. The question of life insurance— 

“Q. What was the conversation? A. Harry Dye told me that he just secured 
a policy from John Hancock Co., that was all. 

“Q. Did he tell you anything else? A. Nothing that I remember. I re- 
member the subject came up on the subject of life insurance. * * * 

“Q. In connection with your asking as to the question of whether he had, 
that he had made application for life insurance, and whether or not you re- 
member asking him about applications in general of life insurance or accident 
insurance? A. My question with him on life insurance was not in connection 
with application, it was what he carried, and I remember him telling me that 
he had received a John Hancock policy from the International Trust Co. agents, 
but I don’t remember any reference to applications 

“Q. Do you remember asking him this question— A. I don’t remember ask- 
ing that question. I know that is a part of the application that he filled out. 
I don’t remember whether I asked him that specifically. 

“Q. Did he fill this application out or did you? A. As I say, I don’t remem- 
ber. I think he filled it out himself.” 

[1-3] There was evidence that the deceased had made application for life 
insurance to the Prudential Life Insurance Company and was: rejected, but there 
is no proof of notice of rejection to the applicant. The witness stated that he 
was notified “by letter.” There is, however, no evidence of delivery by mes- 
senger, nor proof that it was deposited in the post office, postage prepaid, ad- 
dressed to a given address, the usual place of residence of the deceased. Proof 
of notice that the deceased knew he had been rejected for life insurance was the 
essence of the issue of fraud and deceit (Wharton v. Aetna Life Ins. Co. (C. 
C. A.) 48 F.(2d) 37), and the burden of proof was on defendant. This court must 
determine the issue upon the record as made, especially since the dead cannot 
speak. And no inference may be drawn in favor of defendant because on cross 
examination plaintiff could have shown manner of delivery, and omission was a 
tacit admission. The plaintiff was not required to speak. Fraud is never pre- 
sumed, nor may the court presume tacit admissions in a link to establish fraud, 
in the absence of proof. 

But this is not the only instance where the proof stopped short of a material 
issue. The doctor called as a witness by the defendant was asked: 

“QO. At some time in 1928, I ask you whether or not you examined Harry Dye 
for insurance? A. I did. 

“QO. What company? A. Prudential. 

“Q. What was the date of that examination? A. June 8, 1928, according to 
my records. That is all.” 

If the assured was physically and organically unfit for life insurance, this 
doctor, the only living witness produced to whom the fact was known, was not 
asked what he found, or what notice, if any; he gave to the applicant as to his non- 
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insurability. The testimony stopped short of the vital fact. It is not enough to 
say that he could have been cross examined. The defendant no doubt knew what 
the further answer would be. The insured was dead. The beneficiary had a right 
to require strict proof and that the defendant establish the falsity with intent 
to deceive and defraud. The application was obviously written by the agent of the 
defendant, and there is no evidence of evasion or falsity by the assured, but all 
questions asked were truthfully answered; so stated by defendant’s agent. He was 
not asked the disputed question, and there is no competent evidence before the 
court that the assured signed the application with intent to deceive and defraud, or 
at all. If he did, he was misled into so doing, not having been asked question 10 
and not knowing that the denial was written there by the agent for the defendant. 
The original application would show beyond question who filled in the applica- 
tion and whether it was signed or not. Defendant’s failure to produce the original 
at the trial appears conclusive that it would not sustain its contention. And the 
failure to show by defendant’s doctor notice to the assured of noninsurability, or 
his noninsurable condition, and the absence of proof of notice of rejection, leaves 
a condition upon which reasonable minds would differ as to the signing of the ap- 
plication by the assured and the making of the statement attributed with intent 
to deceive and defraud. 

[4, 5] The evidence is inconclusive, and the conclusions of the trial court 
thereon are binding on this court on appeal. Standard Brewery v. Lacanski, 60 
Ind. App. 499, 111 N. E. 80. There was no credible evidence upon which the 
motion for directed verdict could be predicated. “Issues that depend on the credi- 
bility of witnesses, and the effect or weight of evidence, are to be decided by the 
jury.” Gunning v. Cooley, 281 U. S. 90, 94, 50 S. Ct. 231, 233, 74 L. Ed. 720. The 
only evidence as to the signing of the application was given by the agent of the 
defendant, an interested witness, and it was for the jury to weigh his statement 
with the statement as to his conversation on life insurance with the assured and 
the defendant’s failure to produce the original application at the trial. “Where 
the evidence upon any issue is all on one side or so overwhelmingly on one side 
as to leave no room to doubt what the fact is, the court should give a peremptory 
instruction to the jury.” Gunning v. Cooley, supra. 

[6, 7] The motion for directed verdict was properly overruled. In Wharton 
v. Aetna Life Insurance Co. (C. C. A.) 48 F. (2d) 37, 39, the court said: “Where 
the evidence is of such a character as reasonable men may reach different con- 
clusions, the case should be submitted to the jury.” It is evident that upon the 
record uncertainty exists with relation to the established issue, and since fair- 
minded men would honestly draw different conclusions, the question was not one of 
law, but of fact for the jury. See, also, Mansfield Hardwood Lumber Co. v. 
Horton (C. C. A.) 32 F.(2d) 851; Public Utilities Corporation v. McNaughton 
(C. CC; AL) S-E. a) - 2. 

[8] The averment of the plaintiff that the claim of fraud was not timely 
made will’ be passed without discussion. Before a policy can be avoided by 
answer in civil suit, tender must be made of the full premium, together with the 
legal rate of interest from the date of the receipt of the premium to the date 
of the tender. The following, while not fraud cases, are applicable to con- 
tractual obligations: Lilienthal v. McCormick (C. C. A.) 117 F. 89; Pacific Mail 
S. S. Co. v. Western Pac. R. R. Co. (C. C. A.) 251 F. 218; Rolfe v. Patrons’ 
Androscoggin Mut. Fire Ins. Co., 106 Me. 345, 76 A. 879; Smith v. Pilcher, 130 
Ga. 350, 60 S. E. 1000; Bolton v. G. C. Gifford & Co. 45 Tex. Civ. App. 140, 
100 S. W. 210; Stieglitz v. Cohen, 69 Misc. Rep. 634, 126 N. Y. S. 145; Briede 
v. Babst, 131 La. 159, 59 So. 106; Bell v. Riggs, 34 Okl. 834, 127 P. 427, 41 
L. R. A. (N. S.) 1111; Francis v. Brown, 22 Wyo. 528, 145 P. 750. It is not 
enough for the defendant to say on this appeal that it is willing to pay any 
interest, in addition to the tender, that the court may require. To be a sufficient 
tender, the principal, together with the legal rate of interest for the time the 
premium was held, must be tendered. 

[9] Nor can this court say that the beneficiary is estopped from denying the 
claimed representations and statements of fraud because of the delivery of the 
policy and the retention thereof by the assured with the disputed question and 
answer indorsed thereon. This is a claim that would have supported an equitable 
action to rescind the contract, but if relied upon in defense of an action on the 
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policy it must be pleaded, and it cannot be raised for the first time in this court. 
It was not pleaded and was not raised in the motion for a directed verdict 
nor by requested instruction to the jury, or in the motion for judgment not- 
withstanding the verdict, nor is it included in the record to this court. Making 
the false statement with intent to deceive and defraud was the sole issue. Defend- 
ant had a right to elect as to whether it would (1) rely upon the express state- 
ment made, as alleged in its answer, or (2) rely upon the matter of estoppel by 
reason of the receipt of the policy with the indorsement thereon and the adop- 
tion of the statement as a matter of law, thereby creating an estoppel to deny 
the truth thereof when claim was made thereunder; or it might have claimed 
both defenses in separate counts in one answer. 

In Robinson & Co. v. Belt, 187 U. S. 41, 23 S. Ct. 16, 19, 47 L. Ed. 65, the 
court said: “While it is the duty of this court to review the action of subordinate 
courts, justice to those courts requires that their alleged errors should be called 
directly to their attention, and that their action should not be reversed upon ques- 
tions which the astuteness of counsel in this court has evolved from the record. It 
is not the province of this court to retry these cases de novo.” 

This question is not presented in the briefs, but it is a matter which the court 
must consider upon this issue first being raised. Rarely has this question been 
before the Supreme Court. However, in Gilmer v. Poindexter, 51 U. S. (10 How.) 
257, 268, 13 L. Ed. 411, the court said: “* * * It must be pleaded if there be an 
opportunity; otherwise, the party omitting to plead it waives the estoppel. See 
2 Smith’s Leading Cases, 457, and the authorities here cited.” 

See, also, Standard Brewery v. Lacanski, 60 Ind. App. 499, 111 N. E. 80; 
Hall v. Henderson, 126 Ala. 449, 28 So. 531, 61 L. R. A. 621, 85 Am. St. Rep. 53; 
Cloud v. Malvin, 108 Iowa, 52, 75 N. W. 645, 78 N. W. 791, 45 L. R. A. 209; 
Jacobs v. First Natl. Bk., 15 Wash. 358, 46 P. 396; Interstate Savings, etc., Ass’n v. 
Knapp, 20 Wash. 225, 55 P. 48, 931. 

This issue was known to the parties, and there was ample opportunity to plead 
it. On failure to do so, it was waived; and justly so. To permit the raising of 
this issue for the first time in this court would deprive the beneficiary of an op- 
portunity to refute the claimed estoppel, a matter upon which the beneficiary should 
have an opportunity to be heard. Other elements enter into the question of 
estoppel than those disclosed by the record. Beneficiary was entitled to her day 
in court upon that issue. 

{10, 11] There is nothing in the record to show that the case was not fully 
and fairly submitted by the court to the jury upon every issue raised; and it 
was manifestly the court’s duty so to do. The jury having determined against 
the defendant, every reasonable intendment in favor of the verdict and judgment 
should be indulged in by this court. There is no contention that premium and 
interest thereon, was tendered; nor was interest tendered when insufficiency of 
tender for lack of interest was charged by the reply. Lack of tender alone is 
sufficient to defeat rescission. And estoppel was not an issue from any viewpoint 
of approach. The purported answer to the interrogatory 10 never reached the 
dignity of an established or conceded fact. It was clearly an open issue upon 
which fair and reasonable minds might differ, and the court so concluded in 
denying the motion for a directed verdict. The materiality of the statement in 
the application never reached the point where it could be attributed probative 
value. While the materiality was discussed by the Supreme Court of the territory, 
it is of no importance, since the judgment of the nisi prius court was affirmed. 

The judgment is affirmed. 

Wilbur, Circuit Judge, dissents. 


FEDERAL LIFE INS. CO. v. HURST. No. 21043. 
Court of Appeals of Georgia, Division No. 2. Aug. 27, 1931. 
Rehearing Denied Sept. 18, 1931. 

160 Southeastern Reporter 533. 


1. COURTS. 

Appellate division does not acquire jurisdiction, unless exceptions to judgment 
of municipal court of Atlanta, are presented to trial court, certified and ordered 
filed, and actually filed within ten days (Laws 1925, p. 383, § 42 (c), and § 42 (b), 
as amended by Laws 1927, p. 388, § 1; Civ. Code 1910, § 6187). 
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Syllabus by the Court. 

Where a plaintiff in a case tried in the municipal court of Atlanta 
desires to except to a judgment of nonsuit, his exceptions must be 
presented to the trial court and certified and ordered filed, and actually 
filed, within ten days of the date of the ruling complained of; and, where 
such exceptions, though duly presented, are not also certified and filed 
within this period, the appellate division does not acquire jurisdiction of 
the case, and should dismiss the exceptions upon that ground. 

(For other cases, see Courts, Dec. Dig. § 190[4].) 
2. APPEAL AND ERROR. 
Party who objected unsuccessfully to certification of exceptions, but thereafter 
— to take exception, held not estopped to question jurisdiction of appellate 
ivision. 
; Syllabus by the Court. 

_ _A party is not estopped to question the jurisdiction of the appellate 
division merely because he may have appeared before -the trial judge and 
objected to the certification of exceptions upon the ground that they were 
not filed within time, and thereafter failed to take exception to the over- 
ruling of such objection. 


(For other cases, see Appeal and Error, Dec. Dig. § 227.) 
3. INSURANCE. 


Insured under. policy allowing indemnity for injuries which “wholly and 
continuously disable” insured from performing duties pertaining to occupation 
must prove that injuries necessitated abandonment of substantially all usual and 
customary duties of occupation; dancing teacher held not entitled to indemnity 
for total disability, where able to carry on other duties of occupation aside from 
dancing with pupils. J 
Syllabus by the Court. 

In a suit upon a policy of insurance providing that for injuries which, 
“independently and exclusively of all other causes, wholly and continuously 
shall disable the insured from the date of accident from performing any 
and every kind of duty pertaining to his occupation, as long as the insured 
lives and suffers said total disability, the company will pay a monthly 
indemnity of $100,” the plaintiff was not entitled to recover without 
proof that he had sustained injuries which necessitated the abandonment 
of substantially all the usual and customary duties of his occupation. 
Where the occupation of the insured was that of a teacher of dancing, 
but the actual dancing with his pupils constituted only a small portion of 
his customary activities, and he was able after his injuries to execute 
many of the other important duties of his profession, and was forced to 
desist only from the physical act of dancing, he was not wholly disabled 
within the purview and meaning of the contract. 


(For other cases, see Insurance, Dec. Dig. §§ 524, 646[8].) 


4. JUDGMENT. ae 
Former judgment allowing insured recovery for total disability held 
res judicata in suit for disability benefits for subsequent period. 
Syllabus by the Court. 

The plaintiff's case was not aided by anything which appeared to have 
been adjudicated in a former suit upon the same policy. 
(For other cases, see Judgment, Dec. Dig. § 601.) 

5. APPLICATION OF COURT’S RULINGS. 
Syllabus by the Court. 

Upon application of the above rulings, the plaintiff’s appeal to the 
appellate division was too late and should have been dismissed; but, 
even if the appeal had been filed and certified in due time, the judgment 
of nonsuit as therein excepted to was not erroneous, and the appellate 
division erred in sustaining the appeal and reversing this judgment. It 
follows that the superior court erred in overruling the certiorari assign- 
ing error upon the judgment of the appellate division. 

Error from Superior Court, Fulton County; G. H. Howard, Judge. 
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Suit by E. S. Hurst against the Federal Life Insurance Company. Judgment 
of nonsuit was entered by the Atlanta municipal court, which was reversed by 
the appellate division, and, after the overruling of defendant’s petition to the 
superior court for certiorari, defendant brings error. 

Reversed. 

E. S. Hurst brought suit in the municipal court of Atlanta against Federal 
Life Insurance Company. The trial resulted in a judgment of nonsuit on Janu- 
ary 29, 1930. The plaintiff's exceptions to this judgment and to intermediate rul- 
ings were presented to the trial court, and left in the clerk’s office, on February 
5, 1930, but, because there was no brief of evidence accompanying such excep- 
tions, “the court did not file or certify same” at that time. Orders were passed 
by the trial judge on February 4 and February 18, 1930, respectively, extending 
the time for the preparation of the brief of evidence. The brief having been 
perfected and approved on or before February 26, 1930, the exceptions were on 
that date certified and ordered filed, over objection of the defendant “that said 
appeal [was] not filed within the time required by law.” The defendant took 
no exception to the overruling of this objection, but at the hearing before the 
appellate divisions moved to dismiss the plaintiff’s “exceptions or appeal” upon 
the same ground. The appellate division overruled the motion to dismiss, and, 
upon a consideration of the case upon its merits, reversed the judgment of the 
trial court awarding the nonsuit. The defendant then carried the case by cer- 
tiorari to the superior court, assigning error on these rulings, and the petition 
for certiorari being overruled, the defendant excepted. 

The action was brought upon an accident insurance policy containing the 
following provision upon which the plaintiff relied for a recovery: “If such 
injuries, independently and exclusively of all other causes, wholly and con- 
tinuously shall disable the insured from the date of accident from performing 
any and every kind of duty pertaining to his occupation, as long as the insured 
lives and suffers said total disability, the company will pay a monthly indemnity 
of $100.” The suit was to recover $100 per month for the period of twenty 
months from March 20, 1928, to November 20, 1929, inclusive. 

From the evidence it appeared that the plaintiff was a teacher of dancing, 
and at the time of the issuance of the policy was operating a dancing school 
in the city of Atlanta. He claimed to have been struck by an automobile in the 
city of New York some time in 1927, and that as a result of injuries then 
received he was totally disabled from performing any of the substantial duties 
of his occupation, and was entitled to be indemnified under the provisions of 
the policy. Other facts will be stated in the opinion. 

Bryan, Middlebrooks & Carter and Dillon, Calhoun & Dillon, all of Atlanta, 
for plaintiff in error. 

W. H. Terrell, of Atlanta, for defendant in error. 

Bru, J. (after stating the foregoing facts). 

[1] 1. It is our opinion that the appellate division erred in overruling the 
motion to dismiss the plaintiff’s exceptions. 

The act of 1913 (Ga. Laws 1913, p. 145) establishing the municipal court of 
Atlanta was amended in several particulars in 1925 (Ga. Laws 1925, p. 370). 
The act was again amended in 1927 (Ga. Laws 1927, p. 388). The law relating 
to the question for decision, as taken from the several acts referred to, is con- 
tained in section 42 of the act of 1925 (Laws 1925, p. 383), as amended by the 
act of 1927. This section, after first providing for the making and granting of 
motions for new trial, and for the method of procedure in such matters, goes 
on to prescribe the practice on exceptions and appeals to the appellate division, 
in the following language, the part which is taken from the act of 1927 being 
indicated by brackets: 

42 (b) “Should the Judge decline to grant said oral or written motion for 
new trial, as the case may be, he shall pass an order to that effect, and appeal 
shall lie therefrom to the Appellate Division of said Court upon any ground 
of new trial which would be ground for new trial in the Superior Courts. [All 
rulings of the trial court which under the practice in the Superior Courts would 
be the subject-matter of final bill of exceptions, cross-bill of exceptions, or 
exceptions pendente lite shall likewise be the subject-matter of such exceptions 
in this court, and such exceptions shall be presented to the trial court within 
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ten days from the date of the ruling complained of, and certified to by the trial 
court and ordered filed and transmitted to the Appellate Division of said court 
after final judgment in the trial court, as elsewhere herein provided for in case 
of appeals.] 

42 (c) “Should the movant desire to enter an appeal to the Appellate 
Division of said Court from the order denying a new trial he shall, within ten 
days from the order overruling the oral motion for a new trial, file a written 
statement of the grounds of his motion, and the errors of which he complains, 
together with a written brief of so much of the evidence adduced on the trial 
of the case as may be necessary to a clear understanding of the errors com- 
plained of, the brief of evidence and the grounds of said motion to be certified 
as true by the trial Judge before the same shall be filed, unless further time 
is granted by the trial judge for the perfection and approval of the brief of 
evidence, in which case the trial Judge shall order the brief filed, subject to 
correction and approval at such time as he shall fix.” 

According to the record, the plaintiff's exceptions were presented within 
the period of ten days, as prescribed in subsection (b), but, in order to confer 
jurisdiction upon the appellate division, it was necessary that such exceptions 
should also be certified and ordered filed “as elsewhere herein provided for in 
case of appeals.” The “elsewhere” can only refer to subsection (c), which provides 
that, in case of an appeal from an order denying a new trial, the movant shall 
file a written statement of the grounds of his motion and the errors of which 
he complains, within ten days of the order overruling the motion, and that the 
grounds of the motion shall be certified as true by the trial judge before the 
same shall be filed. If the statement of the grounds of the motion and of the errors 
complained of must be filed within ten days, but must be certified before filing, 
it follows that the certification must also be obtained before the expiration of 
this period, and that a filing without certification is unauthorized. The provision 
as to granting time for the perfection and approval of the brief of evidence 
has no application to the approval of the grounds of the motion for a new 
trial. Dean v. Johnson, 18 Ga. App. 661, 90 S. E. 286; Atlanta & West Point R. 
Co. v. Williams Brick Co., 36 Ga. App. 814, 138 S. E. 248. 

We therefore conclude that subsection (b), in pointing to subsection (c) for 
the law as to the certification and filing of exceptions, must be construed as 
limiting the time for the performance of these acts in accordance with the latter 
provision. Since it is thus provided, in effect, that the exceptions cannot be 
filed until they are certified, the mere deposit of exceptions in the office of the 
clerk is not a filing within the meaning of the statute. The filing of the excep- 
tions within the time prescribed by law is a prerequisite to the acquiring of 
jurisdiction by the appellate division, and it affirmatively appears in the instant 
case that the statute was not complied with in this respect. See, in this connection, 
Pryor v. Pryor, 164 Ga. 7 (1), 137 S. E. 567; Estes v. Callahan, 164 Ga. 744, 
139 S. E. 532; King v. State, 169 Ga. 15 (2), 149 S. E. 650; Reese v. Miller, 
33 Ga. App. 442 (1) 126 S. E. 904; Automobile Ins. Co. v. Watson, 39 Ga. App. 
244 (1), 146 S. E. 922; Branon vy. Ellbee Pictures Corp., 40 Ga. App. 450 (1), 
a 168; Coppedge Dry Cleaning Co. v. Levine, 41 Ga. App. 382 (2), 153 

Moreover, subsection (c) contemplates that a brief of evidence of some sort 
must be presented along with the appeal, and it is doubtful whether the trial 
judge has any authority to extend the time for the perfection and approval of 
the brief of evidence, where the movant has tendered no brief whatever which 


the judge may order “filed, subject to correction and approval at such time as 
he shall fix.” 


The motion to dismiss the exceptions in this case was based upon the ground 
that they were filed too late, and we are of the opinion that the motion was 
good. It also appears that the exceptions were not certified within the prescribed 
period, and this was a further reason why the appellate division did not acquire 
jurisdiction. The law in this regard as applicable to the municipal court appears 
to be substantially the same as the rule in reference to the certification of 
appeals or exceptions as it existed prior to the act of 1896. Ga. L. 1896, p. 
45, Civil Code 1910, § 6187. Compare Walker v. Equitable Mtg. Co., 100 Ga. 
84, 26 S. E. 75; Jones v. State, 100 Ga. 579 (2), 28 S. E. 396. 
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If the exceptions were not certified in time, it was the duty of the appellate 
division to take notice of this fact and dismiss the exceptions of its own motion, 
irrespective of whether the particular defect was included as a ground of the 
defendant’s motion to dismiss. Kirkman v. Gillespie, 112 Ga. 507 (2), 37 S. E. 
714; Welborne v. State, 114 Ga. 793(1), 796, 40 S. E. 857; Southern Ry. Co. 
v. Savage, 18 Ga. App. 489 (2), 89 S. E. 634; Tillman v. Groover, 25 Ga. App. 
118 (1), 102 S. E. 879; Simons v. Bargainer, 26 Ga. App. 251, 253, 105 S. E. 714. 

It appears that the delay in certification and filing of the exceptions was 
due to the fact that the official reporter had not transcribed the evidence in 
time for the preparation of a brief of evidence within the period of ten days. 
The statute does not excuse the presentation of a brief of evidence upon this 
ground. Dykes v. Brock, 128 Ga. 395, 397, 57 S. E. 700; Western & Atlantic 
R. Co. v. Callaway, 111 Ga. 889 (1), 36 S. E. 967. A compliance with the statute 
is necessary in order to preserve jurisdiction and to transfer it from the trial 
court to the appellate division. If the law is too strict in this regard, the remedy 
is a relaxation of the rule by act of the General Assembly. 

But what is a party to do if the judge should improperly refuse to certify 
an appeal which has been duly prepared and presented? It may be that he could 
protect himself by an application for the writ of mandamus; but this, of course, 
is not a question for decision in the present case. Civil Code 1910, §§ 5440, 5441; 
Duke v. Kelly, 136 Ga. 832, 72 S. E. 250. 


[2] 2. The plaintiff contends that the defendant was .estopped to question 
the jurisdiction of the appellate division because it appeared before the trial 
judge and objected to the certification, and did not except to the overruling of 
its objection as then urged. We cannot agree with counsel for the plaintiff upon 
this point. In the first place, the certification and order of filing was not such 
an order or judgment in the case as could be made the subject-matter of excep- 
tion, and the rights of the parties were in no way affected by the making and 
overruling of the defendant’s objection to that procedure. Chandler v. Baggett, 
13 Ga. App. 333 (4), 79 S. E. 179; Gainesville Buggy & Wagon Co. v. Morrow, 
23 Ga. App. 268 (2), 98 S. E. 100; Garraux v. Ross, 150 Ga. 645, 104 S. E. 
907; Dix v. Dix, 132 Ga. 630 (4), 64 S. E. 790; 3 C. J. 529. 


_ _ [3] 3. But, even if the appeal had been filed and certified in due time, the 
judgment of nonsuit as therein excepted to was not erroneous, and the appellate 
division committed error in sustaining such appeal. 

The evidence abundantly established the plaintiff’s contention that he was 
injured as alleged in the petition, but failed to show that he was wholly disabled 
“from performing any and every kind of duty pertaining to his occupation,” 
within the purview and meaning of the contract. According to the plaintiff’s own 
testimony, he was still able to solicit pupils, collect tuition, give lectures, employ 
instructors, conduct a dancing hall, and to perform the other usual duties of his 
occupation, except the actual dancing with his pupils. He was in constant 
attendance at his place of business during the entire period covered by the suit, 
and experienced no substantial change in its operation except that he removed 
to a different location and brought in a partner. It is true there was some evi- 
dence that his business had ceased to be profitable, but this condition could have 
resulted from other causes. 

The evidence showed without dispute that, even before he was injured, he 
danced with his pupils only for the purpose of giving a few preliminary instruc- 
tions, after which the pupils would be intrusted to other teachers for continued 
practice and training. Only a small portion of the plaintiff's time was ever 
devoted to personal activity in the way of dancing, and, however important it 
may have been that the pupils were properly instructed in the preliminary steps, 
the inability of the plaintiff to continue this part of his work did not require 
him to abandon substantially all of the usual and customary duties of his occu- 
pation. Under the terms of the particular contract, the plaintiff was not entitled 
to recover without proof of an incapacity that went at least to this extent. 
Williams v. Preferred Mutual Accident Ass’n, 91 Ga. 698, 17 S. E. 982; Vess 
v. United Benevolent Society, 120 Ga. 411, 47 S. E. 942; Cato v. Aétna Life Ins. 
Co., 164 Ga. 392, 138 S. E. 787. The present case is distinguished by its facts 
from the case of Marchant v. New York Life Ins. Co., 42 Ga. App. 11 (2), 155 
S.° Be 221. 
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[4] 4. For the purpose of establishing a former adjudication as to some 
matters and an estoppel by judgment as to others, the plaintiff alleged in his 
petition that in a former suit based upon the same clause of the policy he had 
recovered the sum of $300 for a period immediately preceding that for which the 
present suit was instituted. The trial court sustained a demurrer to this part 
of the petition, and also excluded evidence offered in support thereof, and these 
rulings were excepted to in the plaintiff’s appeal to the appellate division. 

The plaintiff pretends that, because of the former adjudication, the defendant 
is estopped from insisting that the plaintiff was not wholly disabled, within the 
meaning of the policy. The plaintiff pleaded nothing as to the evidence in the 
former suit, and did not show that the verdict and judgment were rendered upon 
evidence of facts identical with those upon which he now relies to establish a 
total disability. Seemingly the plaintiff was entitled to plead and prove the former 
suit and judgment as settling a number of issues, but neither the pleadings nor 
the proof as to the prior litigation went so far as to show that the plaintiff 
had obtained a finding of total disability upon facts substantially the same as 
those proved in the instant case; and therefore the result as to this issue was 
not affected by any error which the court may have committed in striking the 
allegations and excluding the evidence as to such prior litigation and judgment. 

The plaintiff is relying upon estoppel by judgment, and for a judgment to 
operate as an estoppel it must decide the same question of which subsequent 
adjudication between the same parties is sought. The true test is identity of 
issues. Winkles & Co. v. Simpson Grocery Co., 138 Ga. 482 (2), 75 S. E. 640. 
“Where a judgment is pleaded as an estoppel, the burden is upon the party rely- 
ing upon the estoppel to sustain the plea by showing that the particular matter 
in controversy was necessarily or actually determined in the former litigation; 
and if it appear, from the record introduced in support of the plea, that several 
issues were involved in such litigation, and the verdict and judgment do not 
clearly show that this particular issue was then decided, before such plea can be 
sustained this uncertainty must be removed by extrinsic evidence showing that 
such matter was then decided in accordance with the contention of the party 
relying upon the plea.” Draper v. Medlock, 122 Ga. 234, 50 S. E. 113, 69 L. R. A. 
483, 2 Ann. Cas. 650; Irvin v. Spratlin, 127 Ga. 240, 244, 55 S. E. 1037, 9 Ann. 
Cas. 341; Harris v. Equitable Securities Co. 129 Ga. 241 (1), 58 S. E. 831; 
Bonds v. Brown, 133 Ga. 451 (1), 66 S. E. 156; Farmer v. Baird, 35 Ga. App. 
208, 132 S. E. 260; Odom v. Attaway, 41 Ga. App. 51 (3, 4), 152 S. E. 148. 

“When it appears on the face of the record that the question in controversy in 
the second suit was litigated in the first, the mere production of the record will 
be enough, but when it does not so appear, it must be shown aliunde by parol 
evidence, and the burden of proof rests on the party who maintains the affirm- 
ative. If the record shows that the same matters might have been litigated in 
the former action, then the fact that they were actually decided in that former 
action may be proved by extrinsic evidence.” Johnson v. Lovelace, 61 Ga. 62, 64. 


That the plaintiff may have been “wholly and continuously disabled” at one 
period of time was not conclusive evidence that he would continue in such con- 
dition so long as he lived, and the policy provided for liability only for “so 
long as the insured lives and suffers said total disability.” If the plaintiff was 
totally disabled during the period covered by the former suit, but later ex- 
perienced a change of condition and was not so disabled during the time referred 
to in the second suit, the defendant was entitled to rely upon this fact as a 
defense to the subsequent action. Compare Southern Ry. Co. v. Cook, 117 Ga. 
286 (2), 43 S. E. 697; Milner v. Gatlin, 143 Ga. 816 (4), 85 S. E. 1045, L. R. A. 
1916B, 977; Gillens v. Gillens, 148 Ga. 631, 97 S. E. 669. 

It does not appear that the evidence was the same in both cases, nor were 
the pleadings and the judgment in the prior suit sufficient in themselves to show 
estoppel by judgment. 

[5] 5. In any view of the case, the judgment of the appellate division was 
erroneous, and the superior court erred in not sustaining the certiorari. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 
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FRYE v. CONTINENTAL LIFE INS. CO. No. 2277. 
Court of Appeals of Georgia, Division No. 2. Aug. 29, 1931. 
Rehearing Denied Sept. 18, 1931. 
160 Southeastern Reporter 544. 
1. INSURANCE. 

Insured held not entitled to sue on accident policy without first furnishing proof 
of loss required by policy; nonsuit held properly granted, where insured, suing on 
policy alleged compliance with terms, but evidence failed to show proof of loss was 
submitted. 

Syllabus by the Court. 

While the policy sued on contained no provision to the effect that the 
furnishing of the proof of loss within the time stipulated should be a con- 
dition precedent to a recovery, or that the failure to submit the proof of 
loss within such period would work a forfeiture, the failure to submit such 
proof would at least operate to postpone the right of the insured to bring 
suit until he had furnished the proof of loss required by the policy. More- 
over, the instant policy expressly provided that any right of action would 
be so postponed until after the expiration of sixty days from the date of 
filing of proof of loss in accordance with the requirements of the policy. 
The plaintiff having alleged a compliance with all the terms and condi- 
tions of the policy, and the evidence failing to show that any proof of loss 
had ever been submitted to the company, the court did not err in awarding 
a nonsuit. 

(a) The plaintiff did not plead a waiver of proof of loss; nor was 
there any evidence of such a waiver. 

(For other cases, see Insurance, Dec. Dig. §§ 612[2], 668[14.) 

2. INSURANCE. 

_ Question of correctness of original judgment and of judgment granting new 
trial did not affect succeeding trial, where plaintiff failed to except; answer in ac- 
tion on accident policy denying injury, and averring that injury, if it occurred, had 
occurred some other way than alleged, held not demurrable. 

Syllabus by the Court. 

When the plaintiff failed to except to the judgments setting aside a 
former verdict and judgment in favor of the plaintiff and granting to the 
defendant a new trial, the question as to the correctness of those judg- 
ments became moot and immaterial, and did not enter into or affect the 
succeeding trial, which resulted in the judgment of nonsuit as complained 
of in the final bill of exceptions. 

(a) The defendant’s answer set forth a valid defense, and the plain- 
tiff’s general demurrer thereto was properly overruled. 


(For other cases, see Insurance, Dec. Dig. § 640[3].) 


Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 

Action by R. H. Frye against the Continental Life Insurance Company. Judg- 
ment of nonsuit was entered, and plaintiff brings error. 

This was a suit on an accident policy to recover the stipulated amount of $2,- 
500 for the loss of an eye by an alleged accidental injury. The plaintiff at first ob- 
tained a verdict and judgment by default. The defendant filed motions to set aside 
the verdict and judgment and for a new trial. Both motions were granted, and the 
defendant was allowed to file an answer. The plaintiff excepted pendente lite to 
these rulings and also to the overruling of a general demurrer to the defendant’s 
answer. The case was not then brought to this court, but was later put upon trial 
in the court below, and resulted in a judgment of nonsuit. The plaintiff sued out a 
bill of excecptions, assigning error upon the judgment of nonsuit and upon the 
exceptions taken pendente lite to the prior rulings. 

The policy contained the following provisions: 

“4. Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing the injury. 

“5. Such notice given by or in behalf of the insured or beneficiary, as the case 
may be, to the company at its home office, St. Louis, Mo., or to any authorized 
agent of the company, with particulars sufficient to identify the insured, shall be 
deemed to be notice to the company. Failure to give notice within the time pro- 
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vided in this policy shall not invalidate any claim if it shall be shown not to have 
been reasonably possible to give such notice and that notice was given as soon as 
was reasonably possible. 

“6. The company upon receipt of such notice will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms are 
not so furnished within fifteen days after the receipt of such notice, the claimant 
shall be deemed to have complied with the requirements of this policy as to proof 
of loss upon submitting within the time fixed in the policy for filing proofs of loss, 
written proof covering the occurrence, character and extent of the loss for which 
claim is made. 

“7, Affirmative proof of loss must be furnished to the company at its said office 
in case of claim for loss of time from disability within ninety days after the ter- 
mination of the period for which the company is liable, and in case of claim for 
any other loss, within ninety days after the date of such loss. 

“8. The company shall have the right and opportunity to examine the person 
of the insured when and so often as it may reasonably require during the pen- 
dency of claim hereunder, and also the right and opportunity to make an autopsy 
in case of death where it is not forbidden by law.” 

“14. No action at law or in equity shall be brought to recover on this policy 
prior to the expiration of sixty days after proof of loss has been filed in accord- 
ance with the requirements of the policy, nor shall such action be brought at all 
unless brought within two years from the expiration of the time within which 
proof of loss is required by the policy.” 

The policy contained no other provisions as to the effect of a failure to comply 
with the stipulations as to notice and proof of loss. The petition alleged a com- 
pliance with all the conditions of the policy by the insured, and made no averment 
as to a waiver of such compliance by the insurer. The evidence tended to show 
that the plaintiff had given a written notice of the injury in accordance with pro- 
visions 4 and 5 as quoted above, but there was no evidence of any other notice in 
the nature of a proof of loss or claim. The plaintiff testified concerning a letter 
addressed to one of his attorneys, purporting to have been written by an agent of 
the company and denying liability, but this letter was not admitted in evidence, and 
there is no exception to its rejection. The plaintiff testified, “This company has re- 
fused to pay me the loss as provided by this policy.” 

J. C. Bowden and Geo. & John L. Westmoreland, all of Atlanta, for plaintiff in 


error. 


Colquitt, Parker, Troutman & Arkwright, and Sidney Smith, all of Atlanta, for 
defendant in error. 

BELL, J. (after stating the foregoing facts). ; 

It appears that the policy sued on in this case contemplated two communica- 
tions by the assured touching the subject-matter of the insurance, one being a 
“written notice of injury on which claim may be based,” and the other being 
“written proof covering the occurrence, character and extent of the loss for which 
claim is made,” otherwise referred to as “proof of loss.” Woodall v. Fidelity & 
Casualty Co., 131 Ga. 517 (1), 62 S. E. 808; Great American Co-op. Fire Ass’n 
v. Jenkins, 11 Ga. App. 784, 786, 76 S. E. 159; Penn Mutual Life Ins. Co. v. Mil- 
ton, 33 Ga. App. 634 (2), 127 S. E. 798. 


[1] The giving of the preliminary notice would not answer the requirement as 
to proof of loss, and the evidence fails to show that any proof of loss was furnished 
to the company as required by the policy. The lack of evidence upon this point ne- 
cessitated a non-suit. While the policy contained no provision to the effect that the 
furnishing of the proof of loss within the time stipulated should be a condition 
precedent to a recovery, or that the failure to submit the proof of loss within such 
period would work a forfeiture, the failure to submit such proof would at least 
operate “to postpone the right of the insured to bring a suit until after he has fur- 
nished the proofs of loss required by the policy,” and, if he “failed within a reason- 
able time after loss to furnish the proofs of loss, [his] right to make the proof 
would be gone and [his] right to recover on the policy would consequently be at an 
end.” Southern Fire Ins. Co. v. Knight, 111 Ga. 622 (1), 624, 625, 36 S. E. 821, 
822, 52 L. R. A. 70, 78, Am. St. Rep. 216. 

Moreover, the instant policy, in clause 14, expressly provided that any right 
of action would be so postponed until after the expiration of sixty days from 
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the date of filing of proof of loss in accordance with the requirements of the 
policy. See further, in this connection, Harp v. Firemen’s Fund Ins. Co., 130 Ga. 
726 (2), 61 S. E. 704, 14 Ann. Cas. 299; Columbian National Life Ins. Co. v. 
Miller, 140 Ga. 346 (2), 78 S. E. 1079, Ann. Cas. 1914D, 408; Styles v. American 
Home Ins. Co., 146 Ga. 92 (1), 90 S. E. 718. Thus, in the absence of some evi- 
dence of a waiver by the insurer of the furnishing of proof of loss, the plaintiff 
failed to show any matured right of action against the company, as alleged in the 
petition, and the court properly awarded the nonsuit. 

This court cannot consider the letter referred to in the plaintiff’s testimony, 
since it appears that this letter was not admitted in evidence, and the plaintiff 
did not except to its rejection. Counsel for the plaintiff in error have suggested 
a diminution of the record for the purpose of bringing the letter before this 
court as a part of the “record of objections * * * and excluded documentary 
evidence” as filed in the court below; but this procedure would be entirely futile, 
since the letter was excluded from evidence without exception on the part of 
the plaintiff. 

The plaintiff’s testimony, to the effect that the company had refused to pay 
the loss as provided by the policy, is not sufficient to show an absolute refusal to 
pay such as would amount to a waiver of proof of loss (Civil Code of 1910, § 2490), 
since it does not appear upon what ground the company made such refusal. The 
statement was a mere conclusion of the witness, and, so far as appears, the 
company may have declined to pay the loss upon the very ground that proof of 
loss had not been submitted. 

But, even assuming that the evidence tended to show a waiver of proof of 
loss, the plaintiff did not predicate his suit upon this theory, but alleged a 
compliance with all the terms and provisions of the policy, and in such a case 
proof of a waiver will not prevent a nonsuit, where the evidence fails to show 
that proof of loss was submitted in accordance with the terms of the policy. 
Fidelity & Casualty Co. v. Gate City National Bank, 97 Ga. 634 (4), 25 
S. E. 392,.33 L. R. A. 821, 54 Am. St. Rep. 440; McLeod v. Travelers’ Ins. 
Co., 8 Ga. App. 765 (1), 70 S. E. 157; Volunteer State Life Ins. Co. v. Mc- 
Ginnis, 25 Ga. App. 508 (2), 103 S. E. 824; Metcalf v. National Union Fire 
Ins. Co., 29 Ga. App. 590 (3), 116 S. E. 324. 

_ [2] 2. The judgment of nonsuit was not affected by any of the antecedent 
rulings. If the plaintiff was dissatisfied with the judgments setting aside the 
prior verdict and judgment in his favor and granting a new trial to the defend- 
ant, he should have brought these rulings under review by a final bill of excep- 
tions sued out at that time, without waiting for a further trial upon the merits. 
“When the [plaintiff] failed to except to the previous final judgment of the 
court in granting [defendant] a new trial, the questions raised by the exceptions 
pendente lite became moot and immaterial.” Wheeler v. Mote, 37 Ga. App. 
547 (1), 140 S. E. 904, 905. 

The opening of a default cannot be excepted to as a final judgment (Clay 
v. Dinkler, 34 Ga. App. 119, 128 S. E. 219), but the judgments here excepted to 
pendente lite did not concern a mere default, but were judgments setting aside 
a former verdict and judgment in favor of the plaintiff and granting a new 
trial to the defendant. Obviously a final bill of exceptions, and not exceptions 
pendente lite, was the remedy at that time. By proceeding again to trial, the 
plaintiff acquiesced in the judgments now complained of in the exceptions 
pendente lite. 

The defendant’s answer as finally made denied that the plainitff had sus- 
tained any injury to his eye, as alleged in the petition, and averred, in effect, 
that, if the plaintiff had in fact lost the sight of his eye, such loss had occurred 
in some other way. The answer was therefore not subject to general demurrer. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 





Acc.] Woods v. Provident Life & Accident Ins. Co. 


WOODS v. PROVIDENT LIFE & ACCIDENT INS. CO. 
OF CHATTANOOGA. 
Court of Appeals of Kentucky. 
Oct. 6, 1931. 
42 Southwestern Reporter (2d) 499. 
1. INSURANCE. 

Injury to insured drinking mixture which, unknown to him, contained sub- 
stance causing paralysis, held caused from “external,” “violent,” and “accidental 
means” within accident policy. 

An “accident” is defined as an event that takes place without one’s 
foresight or expectation; an undesigned, sudden, and unexpected event; 
chance; contingency; often an undesigned and unforeseen occurrence 
of an afflictive or unfortunate character. Accident policy provided for in- 
demnity to insured for such time as he might be wholly and continuously 
disabled resulting directly and exclusively of all other causes in bodily 
injury sustained through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Insured’s drinking fluid which he did not know contained substance causing 
injury held not to defeat liability under accident policy. 

Accident policy contained provision relieveing insurer from liability 
if injuries resulted from insured’s intentional act. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

3. INSURANCE. 

That accident policy did not cover injury sustained while under influence 
of intoxicants or narcotics did not defeat liability where insured drank mixture 
which, unknown to him, contained foreign substance causing paralysis. 

(For other casés, see Insurance, Dec. Dig. § 460.) 

4 INSURANCE. 

Under accident policy providing for monthly indemnity, insured could not 
Tecover accident indemnity in lump sum for entire period of life expectancy 
as shown by mortality tables. | 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Circuit Court, Whitley County. 

Action by Reuben Woods against the Provident Life & Accident Insurance 
Company of Chattanooga. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded, with directions. 

T. B. Culton, of Corbin, for appellant. 

Tye, Siler, Gillis, & Siler, of Williamsburg, for appellee. 

CREAL, C. 

Reuben Woods instituted this action in the Whitley circuit court against 
the Provident Life & Accident Insurance Company of Chattanooga, basing his 
action on an accident insurance policy which was issued to him by that com- 
pany. Among other provisions, subject to certain conditions and limitations, 
and which need not be recited, the policy provided for payment of monthly acci- 
dent indemnity in the sum of $100 to the insured for such time as he might be 
wholly and continuously disabled from performing any and every duty pertain- 
ing to his occupation, and “resulting directly and exclusively of all other causes 
from bodily injuries sustained during the life of the policy solely through ex- 
ternal, violent and accidental means. * * *” 

Part XIII, section 3, of this policy, provides: “This policy does not cover 
injuries, fatal or non-fatal, sustained by the insured: * * * (3) while under the 
influence of or affected by intoxicants or narcotics; (4) if said fatal or non- 
fatal injuries result from the intentional act of the insured. * * *” 

In his petition, as amended, the insured set out so much of the policy as 
related to indemnity for death or disability, and continued with the following 
allegations: 


“Plaintiff states that on or about the 29th day of March, 1930, while said 


policy was in full force and effect this plaintiff, insured, did sustain personal 
bodily injury which was effected directly and independently of all other causes 
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through external, violent and accidental means, and which resulted in wholly 
and continuously disabling and actually preventing the insured from perform- 
ing any and every duty pertaining to his occupation of switchman, for the Louis- 
ville and Nashville Railroad Company, on the 29th day of March, 1930; and he 
has been wholly and continuously disabled and actually prevented from per- 
forming any and every duty pertaining to his occupation of switchman for the 
Louisville & Nashville Railroad Co. since about the 29th day of March, 1930, 
up to and including the present time and will be wholly and continuously dis- 
abled and actually prevented from performing any. and every duty pertaining to 
his occupation as switchman of the Louisville & Nashville Railroad Company, 
as long as the plaintiff lives and he now being 44 years of age has expectation 
of life, according to Dr. Wigglesworth’s Table (which is table II found in Ky. 
Statutes) 24.25 years. 


“Plaintiff says he received said injuries as follows: By taking on or about 
the 27th day of March, 1930, for medicinal purposes a poisonous concoction; that 
he had no information or knowledge that poison was in said concoction which 
poison through the processes of nature did on March 29th 1930, paralyze his 
legs, feet, arms, hands and other parts of his body, producing what is commonly 
known as ‘Jake Paralysis’ or multiple neuritis, and which wholly and continu- 
ously disabled and actually prevented him from performing every and any duty 
pertaining to his occupation of switchman for the Louisville and Nashville Rail- 
road Company or any other occupation since the 29th day of March, 1930, up 
to and including the present time; which poisonous concoction taken was mark- 
ed and labeled U. S. P. Fluid Extract of Jamaica Ginger, purported to be manu- 
factured in accordance with the scientific formula of the United State Phar- 
macopoeia and acts of Congress and thought by him to be the harmless proprie- 
tary medicine, Fluid Extract of Jamaica Ginger, commonly used for colds, cramps, 
and other ailments as a medicine, and was so labeled on the bottle, and thought 
by him at the time of taking to be a harmless medicine and when taken for the 
cold he then had in the quantity taken, would effect a cure of his cold; but said 
poisonous concoction was not manufactured according to the scientific formula 
of the United States Pharmacopceia or any other scientific formula and in viola- 
tion of law, was a poison, which when used in the quantity taken by him pro- 
duced ‘Jake Paralysis’ or multiple neuritis.” 


He prayed for judgment for the sum of $900. In a second paragraph 
he, in subtance, alleged that his disability is total and permanent, and is and 
will continue to result in total loss of time, and disable and prevent him from 
performing any and every duty pertaining to his occupation so long as he lives; 
that his life expectancy, as shown by mortality tables, is 24.25 years. He asks 
for recovery of the monthly accident indemnity for that period amounting to 
the sum of $29,220. 


The court sustained a demurrer to the petition as amended, and, from a 
judgment dismissing his petition upon failure to further plead, insured has 
prosecuted this appeal. 


The question to be determined is whether appellant’s condition is attribut- 
able to accidental means, resulting directly and exclusively of all other causes 
from bodily injuries sustained solely through external, violent, and accidental 
means within the meaning of the policy, and, if so, whether at the time of the 
accident insured was under the influence of, or affected by, intoxicants or nar- 
cotics, or whether such injuries resulted from the intentional act of the insured. 

An accident is defined by Webster’s New International Dictionary as: “An 
event that takes place without one’s foresight or expectation; and undesigned, 
sudden and unexpected event; chance; contingency; often an undesigned and 
unforeseen occurrence of an afflictive or unfortunate character.” 


According to the allegations of his petition, insured voluntarily and inten- 
tionally drank the mixture which he thought to be fluid extract of Jamaica 
ginger, prepared according to a standard and approved formula, and recognized, 
prescribed, and used as a remedy to alleviate human ills. The drinking was 
not an accident as defined by Webster, for it was done by design, but he did 
not know that it contained a foreign substance or poison which would cause 
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paralysis of legs and arms, so the definition peculiarly fits the facts in this 
case as made to appear by the allegations of the petition. 

In the leading case of U. S. Mutual Accident Ass’n v. Barry, 131 U. S. 
100, 9 S. Ct. 755, 759, 33 L. Ed. 60, it is said: “If in the act which precedes 
the injury something unforeseen, unexpected, unusual, occurs, which produces 
the injury, then the injury has resulted from the accident, or through accidental 
means.” 

In Western Commercial Travelers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 
405, 40 L. R. A. 653, the court said: “An effect which is the natural and probable 
consequence of an act or course of action is not an accident, nor is it produced 
by accidental means. It is either the result of actual design, or it falls under the 
maxim that every man must be held to intend the natural and probable consequence 
of his deeds. On the other hand, an effect which is not the natural or probable 
consequence of the means which produced it, and effect which does not ordinarily 
follow and, cannot be reasonably anticipated from the use of those means, an 
effect which the actor did not intend to produce and which he cannot be charged 
with the design of producing under the maxim to which we have adverted, 
is produced by accidental means. It is produced by means which were neither 
designed nor calculated to cause it. Such an effect is not the result of design, 
cannot be reasonably anticipated, is unexpected, and is produced by an unusual 
combination of fortuitous circumstances; in other words, it is produced by ac- 
cidental means.” 

This is cited with approval in the following and many other cases: A®tna Life 
Ins. Co. v. Brand (C. C. A.) 265 F. 6, 13 A. L. R. 657; Mutual Life Ins. Co. 
v. Dodge (C. C. A.) 11 F. (2d) 486, 59 A. L. R. 1290; Continental Casualty 
Co. v. Willis (C. C. A.) 28 F.(2d) 707, 61 A. L. R. 1069; Zurich General Acci- 
“me Ne Liability Ins. Co. v. Flickinger (C. C. A.) 33 F.(2d) 853, 854, 68 A. 
Li R: i6h 

From an extensive examination of authorities, we find the general rule to 
be that, where the insured intends to swallow the food or drink which he does 
swallow, but is in ignorance of the fact that the substance swallowed contains 
a poison from which injury or death results, such injury or death is the result 
of “accident” or “‘accidental means,” within the meaning of an accident insurance 
policy which indemnifies against injury or death by accidental means. McNally 
v. Maryland Casualty Co. (Wash.) 298 P. 721; Zurich General Accident & Lia- 
bility Ins. Co. v. Flickinger, supra; Healey v. Mutual Accident Ass’n, 133 II. 
556, 25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637; Travelers’ Ins. Co. v. Dun- 
lap, 160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 355; Carnes v. Iowa State Travel- 
ing Men’s Ass’n, 106 Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306; Newsoms 
v. Commercial Casualty Ins. Co., 147 Va. 471, 137 S. E. 456, 52 A. L. R. 363; 
U. S$. Casualty Co. v. Griffis, 186 Ind. 126, 114 N. E. 83, L. R. A. 1917F, 481. 
And such injury or death is caused from “external” and “violent” means, within 
the meaning of those terms as used in such policies. American Accident Co. v. 
Reigart, 94 Ky. 547, 23 S. W. 191, 15 Ky. Law Rep. 469, 21 L. R. A. 651, 42 Am. 
St. Rep. 374; Brown v. Continental Casualty Co., 161 La. 229, 108 So. 464, 45 
A. L. R. 1521; Dezell v. Fidelity Co., 176 Mo. 253, 75 S. W. 1102; Healey v. 
Mutual Accident Ass’n, of the Northwest, supra; Jenkins v. Hawkeye Com- 
mercial Men’s Ass’n, 147 Iowa, 113, 124 N. W. 199, 30 L. R. A. (N. S.) 1181, 
and list of cases in annotation. 

In the Zurich Accident & Life Insurance Company v. Flickinger, supra, in- 
sured was served by his friend and host with synthetic gin cocktails, which were 
prepared by mixing what was thought to be grain alcohol with other ingredients. 
On the following day insured and others who had partaken of the cocktails were 
stricken with violent illness, with symtoms of wood alcohol poisoning, and the 
illness of insured proved fatal. Analysis disclosed that the beverage contained 
wood alcohol. 

Among other things, the opinion said: “We think there can be no question 
that the death of insured resulted from accidental means within the meaning 
of the policy. Insured intended, it is true, to drink the cocktails which he did 
drink and which caused his death, but he did not intend to drink poisonous 
wood alcohol, and did not know that wood alcohol was contained in what he was 
drinking. The case falls squarely, therefore, within the oft-quoted rule laid 
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down by Mr. Justice Blatchford in the leading case of U. S. Mutual Accident 
Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 759, 33 L. Ed. 60. * * *” 

The opinion further quoted the definition of “accidental means” given in 
Western Commercial Travelers’ Ass’n v. Smith, supra, and said: “There would 
seem to be no room for argument that under this definition a death which 
results from unintentionally drinking wood alcohol while supposedly drinking 
an ordinary gin cocktail is a death from accidental means.” 

In the McNally Case, supra, insured unwittingly drank wood alcohol when 
he’ thought he was drinking Scotch whisky. 

[1, 2] The similarity between the facts in this case, as shown by the peti- 
tion and the facts in the Zurich and McNally Cases, is so marked as to preclude 
extended comparison. In each instance, the insured intended to drink what he 
did drink, but in neither instance did he intend to drink a poison. In each 
case, the act which preceded the injury was taking the drink, but the unfore- 
seen, unexpected, unusual, and fortuitous happening was that the drink con- 
tained a poison which the insured did not intend to drink. Thus this case, 
along with the cases mentioned, comes within the definition hereinbefore set 
out; and it cannot be distinguished by reason of the provision relieving the 
company from liability, if the fatal or nonfatal injuries result from the 
intentional act of the insured, since the fetition makes it to appear that the 
drinking of the poison was not an intentional act of the insured. 

[3] The insistence of appellee’s counsel that it is relieved of liability because 
of provision that the policy does not cover injuries sustained by insured while 
under the influence of or affected by intoxicants or narcotics is equally untenable. 
There is nothing in the pleading indicating or from which it may be inferred 
that insured was under the influence of, or affected by, intoxicants or narcotics 
within the meaning of the policy when he sustained the alleged injury. 

The overwhelming weight of authorities leads us to the conclusion that 
the court erred in sustaining a demurrer to the first paragraph of appellant’s 
petition. 

Appellant’s counsel does not seriously contend that the second paragraph 
of the petition is not subject to demurrer, but very frankly admits that he has 
been unable to find any authorities indicating a right of recovery under that 
paragraph. In fact, none can be found. 

[4] The policy provides when and how the monthly accident indemnity shall 
be paid, and appellant will be confined to the provisions of the policy in that 
respect. 

For the reasons indicated, the judgment is reversed and the cause remanded 
to the lower court for proceedings consistent with this opinion. 


JABIN v. NATIONAL ACC. SOC. OF NEW YORK. No. 17237. 
Kansas City Court of Appeals. Missouri. May 4, 1931. 
Rehearing Denied May 25, 1931. 
41 Southwestern Reporter (2d) 874. 
3. INSURANCE. 

That insurance policy provides for continuance thereof merely by payment 
of renewal premium does not make it oral contract. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

4. INSURANCE. 

Allegation that insured complied with all requirements of health policy suf- 
ficiently alleged that notice and proofs of disability were duly given (Rev. St. 
1929, § 807). 

Rev. St. 1909, § 807, provides that a compliance with a condition 
precedent may be pleaded generally. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

5. INSURANCE. 

Evidence held sufficient to raise inference that health policy premiums were 
paid. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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11. INSURANCE. ; ; 

Evidence justified penalizing health insurer for vexatious refusal to pay for 
insured’s disability. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Jackson County; Ralph S. Latshaw, Judge. 

Action by Kasil Jabin against the National Accident Society of New York. 
Judgment for plaintiff, and defendant appeals. 

Affirmed as modified. 

Piatt & Marks and Sidney Goldsmith, all of Kansas City, for appellant. 

Philip L. Levi, of Kansas City, for respondent. 

BLAND, J. 

[1] This is an action in two counts, arising in a justice court, upon the 
health provisions of an accident and health policy of insurance. The case was 
tried before the court without the aid of a jury. There was a judgment in favor 
of the plaintiff in the sum of $446.00 and defendant has appealed. No declara- 
tion of law was asked or given nor was any finding of facts requested. Under 
the circumstances, if there is any substantial evidence to support the judgment 
it must be affirmed. Kansas City v. Boyer (Mo. Sup.) 202 S. W. 1086. 

The policy was issued on July 18th, 1928. It provided for a sick indemnity 
at the rate of $200.00 per month should the insured be disabled and continuously 
confined within the house, and therein regularly and personally visited by a 
legally qualified physician at least once each seven days, by reason of illness that 
wholly and continuously disabled and prevented him from performing any and 
every duty pertaining to any business or occupation, and that was contracted 
and began after the policy had been maintained in continuous force for thirty 
days from its date. The policy provided for the payment of a monthly premium 
of $9.20, and that: 

“This policy will expire on the 18th day of August, 1928, at 12 o’clock noon, 
Eastern Standard time, but may be consecutively renewed from term to term, 
subject to all its conditions, by payment of the premium in addition.” 

It also provided that the insurance should cover only disability from sickness 
contracted after thirty days from its date and, then, only if the renewal pre- 
mium -had been paid on or prior to said last-mentioned date and subsequent 
terminal dates, or, if the policy was permitted to lapse it should only cover 
sickness which commenced ten days after the policy had been reinstated by the 
payment of the premium. 

The first count of the petition alleges that on or about the 18th day of 
July, 1928, defendant issued its policy of insurance to plaintiff- whereby “in con- 
sideration of the monthly premium of nine and 20/100 dollars ($9.20), it prom- 
ised to pay plaintiff a monthly illness indemnity of two hundred dollars ($200.00) 
against disability and sickness for such period of time as the insured shall be 
under the care’ of a legally qualified physician, and such sickness as is contracted 
and begins after this policy has been maintained in continuous force for thirty 
days from its date.” The petition then quotes from the policy relative to the 
agreement to pay sick benefits after the policy had been in force thirty days. It 
then alleges: 

“Plaintiff further states that on or about September 18, 1928, and while said 
policy was in full force and effect, plaintiff was disabled and continuously con- 
fined within the house. * * * That said illness was contracted and began 
after this policy had been maintained in continuous force for thirty days from 
its date; and that said illness continued and confined plaintiff to his house unable 
to perform any duties until October 20, 1928; that plaintiff had complied with 
all provisions and requirements in said policy on his part to be performed; that 
as a result of said illness, there is due him the sum of two hundred thirteen 
and 33/100 dollars ($213.33).” 

The petition then alleges that defendant has refused to pay said sum although 
it had been demanded and that the refusal to pay was vexatious and without 
reasonable cause and prays judgment in the sum of $213.33 on the policy, $21.33 
for vexatious refusal to pay and $50.00 attorney’s fees, or a total of $284.66. 

The second count of the petition contains allegations similar to those in the 
first count, except it asks for sick indemnity for a period commencing Novem- 
ber 27th, 1928 and ending on December 22nd, 1928, and prays for $166.65 indemnity, 
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$16.66 for vexatious refusal to pay and $30.00 attorney’s fees, or a total sum of 
$213.31. The petition then ends up with a prayer for a judgment in the total 
sum of $497.97. The policy was attached as an exhibit to the petition filed in the 
justice court. 

The facts show that plaintiff was ill within the terms of the policy during 
the times alleged in the petition; that he gave notice of his illness to defendant 
relative to both periods of sickness and made proofs of loss; that defendant 
refused to pay the claim founded upon the first period of disability on the ground 
that plaintiff failed to give written notice thereof within ten days after the 
beginning thereof, as provided by the policy, and that his illness did not begin 
within thirty days after its date. Defendant gave no reason for its failure to 
pay for the second period of disability. 

[2, 3] It is insisted that the petition fails to state a cause of action for the 
reason that it alleges that the first disability started on September 18th, but does 
not allege that the policy was in force at that time by virtue of the payment of 
the monthly premiums, or that it had lapsed and had been reinstated ten days 
prior to the commencement of the illness or the disability. No doubt defendant 
intends this claim to be leveled at both counts for the allegations contained in 
both are substantially the same. There was no attack made upon the petition 
until the cause reached this court. It is admitted that the possession of the 
policy is presumptive evidence of the payment of the first premium. The petition 
alleges the amount of the monthly premium, that the policy was in full force and 
effect on the date of the commencement of the illness and that plaintiff complied 
with all of the provisions and requirements of the policy. For a petition in a 
justice court, if not in the Circuit Court, we think it sufficiently alleges a cause 
of action against defendant. Terti v. American Ins. Co., 76 Mo. App. 42; Stein- 
brugge v. Prudential Ins. Co., 196 Mo. App. 194, 190 S. W. 1018; Goudie v. 
National Surety Co. (Mo. App.) 288 S. W. 369; Makos v. Bankers’ Accident 
Ins. Co. (Mo. App.) 234 S. W. 369; Tebeau v. Ridge, 261 Mo. 547, 170 S. W. 
871, L. R. A. 1915C, 367; Kern v. United Rys. Co. of St. L., 214 Mo. App. 232, 
259 S. W. 821; Mayhew v. Mutual Life of Ill., 217 Mo. App. 429, 266 S. W. 1001; 
Winn v. Ins. Co., 83 Mo. App. 123, 126; Jones v. Underwriters, 78 Mo. App. 
296. See, also, Cunningham v. Holzmark et al. 37 S. W. (2d) 956, decided by this 
court but not yet reported [in State Reports]; section 807, Rev. St. 1929; Pomeroy 
v. Fullerton, 113 Mo. 440, 21 S. W. 19. This is true, although a consideration 
or payment of additional or renewal premiums is required by the policy, whether 
or not the general rule applies, that where it is shown that the policy is in the 
possession of the insured it will be presumed to be in full force and effect. See 
Lafferty v. Casualty Co., 287 Mo. 555, 229 S. W. 750. We have examined the cases 
cited by defendant and find that they do not sustain its contention. The case of 
Swift v. Ins. Co., 279 Mo. 606, 216 S. W. 935, does not support defendant. That 
case, if anything, is authority in favor of plaintiff as it suggests that if the 
insurance is in writing, as here, a consideration will be presumed. It is unneces- 
sary for us to say whether that case is authority for a holding in the case at 
bar that the petition alleges that any premium other than the first was paid. The 
fact that the policy provides that it may be continued in force merely by the 
payment of the renewal premium, without the making of anything in writing, at the 
time of the payment, concerning the renewal, does not, of course, make it an oral 
contract of insurance. 

[4] It is claimed that the petition fails to state a cause of action for the 
reason that it does not allege that notice of disability was given and proofs fur- 
nished, as provided in the policy. Where, as in this state, it is provided by statute 
that a compliance with a condition precedent may be pleaded generally, an allega- 
tion of performance made in accordance with the statute is sufficient to allege 
that notice and proofs of loss were duly given. Section 807, Rev. St. 1929; 
Farmers’ Bank v. Assurance Co., 106 M>. App. 114, 126, 127, 80 S. W. 299: 
McGannon v. Millers’ National Ins. Co., 171 Mo. 143, 154, 71 S. W. 160, 94 
Am. St. Rep. 778. See, also, Cooley’s Briefs on insurance, page 5820 (2d Ed.) 
and Missouri cases cited therein. 


. —— 

However, defendant claims that these authorities have no application to the 
case at bar for the reason that they involve executed contracts of insurance and 
not an executory contract, as defendant claims this policy of insurance to be 
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because it is a renewal policy. In this connection defendant states: “Such an 
executed policy contract is entirely different from an executory contract for ill- 
ness indemnity, that manifestly the insurer must be in a position to investigate 
immediately upon notice.” What defendant evidently means is that under the 
peculiar provisions of the policy in suit it must be put in a position to investigate 
whether the premium had been paid when the disability began, whether the con- 
tract had been in force thirty days and, if there had been a default in the pay- 
ment of the premium, whether the disability had begun ten days after the date 
of the payment of the premium for the reinstatement of the contract. This 
argument might have some weight relative to the matter of the importance of 
giving timely notice of the disability, but we fail to see how it has any bearing 
on the question of pleading. 

[5] It is insisted that there is no proof that the premiums were paid that 
were due on September 18th and November 18th. It is admitted that plaintiff 
testified that he paid the first premium but it is said that he did not testify how 
he paid them, whether to the home office or an agent duly authorized to receive 
them, as the policy required them to be paid, and that he did not testify at all 
that the renewal premiums due September 18th and November 18th were paid. 
Plaintiff testified that he paid the premiums “all the time,” one time “at the main 
office.” The inference is that at the other times he paid the premiums to the 
agent. No effort was made by defendant to elicit what plaintiff meant by this 
testimony. Plaintiff's evidence shows that the policy was in force when this suit 
was filed. This evidence raises the inference that the premiums were paid. The 
record fairly shows that the issue of the payment of the premiums was not 
contested at the trial. Davidson v. St. Louis Transit Co., 211 Mo. 320, 356, 360, 
109 S. W. 583. 


[6] It is claimed that there is no showing that the first period of disability 
commenced after the expiration of thirty days from the date of the policy. In 
this connection defendant points to an ambiguous statement in the blank filled 
out by plaintiff’s physician in connection with the notice of the claim made to 
defendant, which statement, defendant says, shows that the illness started on 
August 17th. No claim is made for any disability beginning prior to September 
18th. However, if the date of the actual commencement of the illness is material, 
and defendant’s construction of the physician’s statement in the notice of disability 
is correct, still there is other positive testimony in the record that plaintiff's 
illness started on September 18th and the statement of the physician made in 
the notice is not conclusively binding upon plaintiff. Stephens v. Met. Life Ins. 
Co., 190 Mo. App. 673, 176 S. W. 253. Therefore, the court was at liberty to 
believe the statement of plaintiff that his illness started on September 18th. 

[7] At the conclusion of the testimony the court announced that it found 
from the evidence and that it was the court’s judgment that plaintiff was en- 
titled to-recover a total sum of $366.67 and interest in the amount of $33.25 
upon both claims; that upon the second claim plaintiff was entitled to recover 
the sum of $166.67, making the recovery for the first disability the sum of $200.00; 
that, as a penalty for nonpayment of the second claim, plaintiff was entitled to 
recover the sum of $16.67 and $30.00 attorney’s fees, making in all, as the court 
announced, the sum of $446.67, “for which amount the court renders judgment 
for the plaintiff and against the defendant” and the surety on the appeal bond. 
No penalty of ten per cent. and attorney’s fees were mentioned by the court 
in reference to the first claim. 


The clerk did not write up the judgment as orally pronounced by the court 
and defendant attempts to take advantage of this error. The judgment, as entered 
by the clerk, recites that: 


“After hearing the evidence the court finds for the plaintiff on the first 
count of the petition in the principal sum of $366.67 and interest in the sum of 
$33.25, making a total sum of $399.92. And the penalty for vexatious delay on the 
second count of the petition $16.67 and attorney’s fee for $30.00, making a total 
sium of $446.00, and the costs. 


“Wherefore, it is ordered and adjudged by the court that plaintiff have and 
recover from defendant and his surety on the appeal bond herein, National Surety 
Company, the sum of four hundred and forty-six dollars ($446.00), with interest 
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thereon from this day at the rate of six percent per annum, together with the 
costs of the cause, and that execution issue therefor.” 

Defendant insists that the court had no jurisdiction to render judgment in 
the sum of $366.67 on the first count of the petition, as the sum sued for in that 
count was only $284.66, which included penalty and attorney’s fees, and no 
judgment was rendered on that count for penalty or attorney’s fees; that the 
court had no jurisdiction to render a judgment for interest upon the sum of 
$333.67 because it was not sued for or provided for in the policy; that the re- 
covery of a penalty of ten per cent. and attorney’s fees for vexatious refusal to 
pay is “in addition to and not minus or in the absence of the right to receive or 
recover the loss claimed,” and that, consequently, the judgment is erroneous in 
allowing a penalty of $16.67 and attorney’s fees of $30.00 on the second count 
of the petition without a finding that plaintiff was entitled to recover for dis- 
ability under that count. 

The judgment upon its face is undoubtedly erroneous but, as the bill of 
exceptions containing the oral pronouncement of the court of his judgment, signed 
and made a part of the record by the judge who tried the cause (Becher v. 
Deuser, 169 Mo. 159, 164, 165, 69 S. W. 363), contains sufficient upon which 
to correct nunc pro tunc the judgment, and to make its correction, by the trial court, 
mandatory had a motion been filed for that purpose, so as to provide a recovery 
of $200.00 for disability under the first count and $166.67, disability under the 
second count, together with a penalty of $16.67 and $30.00 attorney’s fees under 
the second count, all of which are within the pleadings, the error in the judg- 
ment is not material, and we would not be authorized to reverse it for the error 
of the clerk in entering it. Sections 821, 1062, 1099, 1100 Rev. St. 1929. Plaintiff 
has filed in this court a voluntary remittitur in the sum of $33.25, covering the 
item of interest. So we need not pass upon the question as to whether he was 
entitled to a judgment covering that item. 

[8] It is claimed that the finding of the court of a vexatious refusal to pay 
the indemnity covered by the second period of disability is not supported by 
the testimony. In fact it is claimed that the court found that the refusal to 


pay for the second disability was not vexatious and in the face of this finding 


included this item in the judgment. The court commented upon the evidence 
extensively at the close of the testimony, stating that there was no evidence 
of vexatious refusal to pay for the first disability and then the following 
occurred : ; 

“Mr. Levi: (counsel for plaintiff) How about the second delay or refusal? 

“The Court: The excuses for not paying the second one was, the excuse 
was on account he wouldn’t accept the second until they paid the first one.” 

“Mr. Levi: There is no evidence of that, Your Honor. 

“The Court: The penalty, under the statute, is ten per cent.” 

The truth of counsel’s statement about the matter is borne out by the 
record and the court was evidently convinced of this when he subsequently 
announced his judgment. However, we cannot consider any voluntary finding 
of the court in the face of the recitals of the judgment. Kansas City v. Boyer, 
supra. 

[9, 10] It is contended that there is no evidence of a vexatious refusal 
to pay for the second disability because notice of this disability was not properly 
given the defendant. The policy provided that “written notice of sickness on 
which claim may be based must be given to the Society within ten days after 
the commencement of disability from such sickness,” and 


“Such notice given by or in behalf of the insured or beneficiary, as the 
case may be, to the Society at its Home Office, 320 Broadway, New York, 
or to any authorized agent of the Society with particulars sufficient to identify 
the insured, shall be deemed notice to the Society. Failure to give notice 
within the time provided in this policy shall not invalidate any claim if it 
shall be shown not to have been reasonably possible to give such notice and that 
notice was given as soon as was reasonably possible.” 


Plaintiff testified that within ten days from the commencement of his illness, 
after November 27th, he called up the agent and told the latter that he was 
sick and to send him blank notices that he might make out to send to the com- 
pany; that the agent did not “send them right away but in a couple of days 
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he did send them. I filled them out and sent them to the company”; that when 
he filled out the blanks he mailed them to the company. The inference to be 
drawn from this testimony is that the agent agreed to furnish the blanks. The 
notice bears date of December 14th, 1928. The statement of the witness that 
he asked for blanks, on which to make out the notice, within ten days after 
the commencement of his illness was in reply to a very leading question on 
the part of his attorney but no objection whatever was made to the question 
or answer. Defendant is in no position now to complain of the matter. How- 
ever, in view of the witness’ statement that the agent sent him the blanks 
in “a couple of days” after he asked for them and, as the notice was dated 
December 14th, 1928, whereas, his illness commenced on November 27th, it is 
claimed that he did not ask for the blanks within the ten day period. In this 
connection it is said that plaintiff received the blank notice on December 14th, 
the day he filled it out and that he must have requested it two days before 
which would fix the request as made on December 12th, which was not within 
the ten day period. 

The words “couple of days” do not carry a definite meaning. Immediately 
after plaintiff had testified that the blanks were sent in “a couple of days” he 
was asked if it was not several days before he received the blanks and he 
replied, “Yes, sir.’ This clearly shows that the witness did not intend to make 
any definite statement as to the number of days which transpired after he made 
the request before the blanks were sent to him. It was for the court to believe 
or disbelieve the testimony of the witness that he asked for them within the 
ten day period and it is not denied that if he did and the agent delayed sending 
them that the notice was given in time. On this question see 14 R. C. L,. 
pp. 1348, 1349. 

[11] It is claimed that there was no vexatious refusal to pay for the second 


disability because defendant offered to pay for this disability and plaintiff refused 
to accept the offer. 


Plaintiff testified that the agent of the company came to see him and brought 
a letter from the company and said that ke was authorized to settle the cause 


for “$25.00 or $50.00.” It is impossible to discern from the record whether 
the witness testified that this offer was made to settle for the first or second 
disability. The record does not evidence any intention on the part of the 
plaintiff to contradict himself on this matter and he was evidently confused 
or did not pay sufficient attention to the questions asked him, for the reason 
that he first said that the offer was made between his first and second illness 
and, later, that defendant offered to pay him for his second illness and then 
immediately after that he testified that he was not offered anything in payment 
of the second illness. 

However, assuming as defendant contends, that the offer was to pay for 
the second disability, an offer to pay $25.00 or $50.00 is not a definite offer of 
any sum, and there is no contention that even $50.00 would cover the amount 
defendant owed plaintiff, if anything, for his second disability. The court found 
that he was entitled to $166.67 on this account. There is no question but that 
there was sufficient on which to base a judgment for penalty of ten per cent. 
and attorney’s fees upon the second count. From all the record shows the refusal 
to pay for the second disability was wholly arbitrary, defendant giving no reason 
therefor. 

[12] Additional matters, such as there is no testimony that plaintiff was 
disabled within the meaning of the policy more than fourteen days the second 
time and that no demand was ever made for payment for twenty-five days’ disa- 
bility on this occasion, are sought to be raised in the reply brief, but because 
they are for the first time raised in the reply brief they cannot be considered 
by us. National Union Fire Ins. Co. v. Vermillion (Mo. App.) 19 S. W. (2d) 
776, 783; Ridenour v. Mines Co., 164 Mo. App. 576, 599, 147 S. W. 852. 

The judgment is affirmed in the sum of $412.75. 

Arnold, J., concurs. 

Trimble, P. J., absent. 
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ALLEN v. LIFE & CASUALTY INS. CO. OF TENNESSEE. 
No. 21449. 
St. Louis Court of Appeals. Missouri. 
Sept. 8, 1931. . 
Rehearing Denied Sept. 29, 1931. 
41 Southwestern Reporter (2d) 952. 
1. INSURANCE. 

Finding that insured was on railroad station platform discharging 
duties of icing trains when struck by train held supported, justifying 
recovery for insured’s accidental death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 

Accident policy held not to exclude injuries received by insured 
on railroad right of way unless insured was violating statute or rail- 
road’s regulation. 

The accident policy provided for liability “if the insured be struck 
or knocked down or run over while walking or standing on a public 
highway by a vehicle propelled by steam, cable, electricity, naptha, 
gasoline, horse, compressed air, or liquid power, excluding injuries sus- 
tained while on a railroad right of way in violation of any statute 
or of any regulation of the railroad company.” 

(For other cases, see Insurance, Dec. Dig. § 451[2]). 


Appeal from St. Louis Circuit Court; Charles W. Rutledge, Judge. 

Action by Chainey Allen against the Life & Casualty Insurance Company 
of Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

P. M. Estes and Moreau P. Estes, both of Nashville, Tenn., for appellant. 

James J. O’Donohoe, of St. Louis, for respondent. 

NIpPeER, J. 

This is an action brought by Chainey Allen against Life & Casualty Insur- 
ance Company of Tennessee, to recover upon a contract of accident insurance 
issued by defendant on the life of Tom Allen. 

The case was tried by the court without the aid of a jury. Plaintiff recov- 
ered, and defendant has appealed. 


The petition alleges that on and prior to Febrary 28, 1929, Tom Allen, the 
insured, was in the employ of the Terminal Railroad Association as iceman, 
and whilst lawfully standing or walking on a public platform at Union Station, 
St. Louis, Mo., he was struck, knocked down, and run over by a railroad train, 
propelled by either steam, electricity, gasoline, compressed air, or liquid power; 
that said platform was then, and had been for many years prior thereto, used 
for baggage, mail, express, icing trains, and by passengers, and for other public 
uses; that at the time Tom Allen, the insured, sustained his injury, he was not 
on a railroad right of way in vioaltion of any statute or of any regulation of any 
railroad company or otherwise; that insured sustained his injuries February 28, 
1929, and died therefrom on the same day; that, at the time of his death, the 
policy was in full force and effect; and that defendant became liable to plaintiff 
tor the sum of $2,000, for which amount plaintiff asked judgment. 

The answer, among other things, alleges that the policy mentioned in plain- 
tiff’s petition was a limited travel and pedestrian policy, and covered only any 
injury or death that the insured may sustain or suffer if he be struck, or knock- 
ed down, or run over, while walking or standing on a public highway by a ve- 
hicle operated by steam, cable, electric, naptha, gasoline, horsepower, com- 
pressed air, or liquid power, excluding injuries sustained while on a railroad 
right of way in vioation of any statute or regulation of any railroad company. 


The answer also alleges that the insured was not killed or injured while 
walking or standing on a public highway, as provided in said policy, or in any 
manner therein provided for and set forth in said policy, and therefore defend- 
ant is not liable under the provisions and terms of said policy. 

The evidence discloses that deceased was working at Union Station as an 
iceman; that he had gone to work about 4 o’clock in the afternoon, and was 
killed about one hour later. The evidence is rather meager as to just how this 
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accident occurred, or what deceased was doing just prior to the time he was 
killed. The evidence does show conclusively that deceased was struck by what 
is called a dead train as it started to move out of Union Station, and was run 
over and killed. 

One witness testified that he saw deceased standing on the platform by the 
side of this train in a rather stooped position, and that just as he saw him he 
was caught between the cars, or hit by the train, and jerked beneath it. He 
said at the time he saw the deceased’s ice truck standing a few feet away from 
him. 

_The evidence discloses that it was Allen’s duty as an iceman to ice outgoing 
trains. 

There was evidence offered on the part of the defendant to the effect that 
he was seen lying in a mail coach on this dead train a few moments prior to 
the accident, apparently asleep. And the contention is made by defendant that 
he was thereby violating certain rules of the railroad company, and was not in 
the discharge of his duties as an iceman at the time he was hurt. The evidence 
is rather meager on this phase of the case, and the inference is attempted to 
be drawn by defendant that, when the train started to move, he attempted to 
get off of the car, and in so doing was thrown beneath the train. The train 
had only moved a very short distance—in fact less than forty feet—when it 
struck Allen and killed him. 

The evidence discloses that the platforms and railroad tracks at Union Sta- 
tion are inclosed by iron fences, and that, while these platforms are used by the 
public and by passengers in going to and from trains, the gates are kept closed, 
or a watchman stationed at each gate so as to direct and control the entrance 
of persons intending to become passengers and those leaving trains. The public 
is permitted on these platforms only by permission of the employees tending the 
gates. The platforms are also used by employees of the railroad in the per- 
formance of their duties. If deceased was in the performance of his duties as 
an iceman, he would naturally have to use these platforms for his ice truck, 
although the evidence offered on the part of defendant shows that at the par- 
ticular time he was killed he had no duty to perform upon this particular plat- 
torm. 

The provisions of the policy in dispute are as follows: “If the insured be 
struck or knocked down or run over while walking or standing on a public 
highway by a vehicle propelled by steam, cable, electricity, naptha, gasoline, horse, 
compressed air, or liquid power, excluding injuries sustained while on a railroad 
right of way in violation of any statute or of any regulation of the railroad com- 
pany.” 

The contention of the appellant here is that the platform upon which Allen 
was standing at the time he was struck was not a public highway within the 
meaning of the policy, but that the evidence shows Allen was killed, or sus- 
tained his injuries, while on a railroad right of way in violation of a regulation 
of the railroad company. In support of its contention that a railroad station 
platform is not a public highway within the meaning of this policy, we are 
cited to such cases as Hicks v. Railroad, 64 Mo. 430, wherein our Supreme 
Court cites the case of Gillis v. Railroad, 59 Pa. 129, 98 Am. Dec. 317, approv- 
ingly, and holds that the platform of a railroad company at a station is in no 
sense a public highway. 

Counsel for respondent cites cases from other jurisdictions, to the effect that 
a railroad platform under certain circumstances becomes a public highway. 


We are of the opinion that the correct solution of this case, and a 
correct interpretation of the policy in dispute, does not require a decision upon 
this question, except in so far as it affects the policy here in issue. It will be 
noted that the policy excludes injuries sustained while on a railroad right of way, 
but it does not stop with that statement, but contains the additional words, “i 
violation of any statute, or of any regulation of the railroad company.” These 
words evidently have some meaning, and it does not appear to be the intention 
to exclude injuries merely because they are sustained on a roalroad right of 
way, but the insured must be there in violation of some statute, or some regu- 
‘ation of the railroad company. 


{1] Now, as heretofore stated, the evidence is not clear as to what Allen 
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was doing at the time he received his injuries. The evidence does show that 
he was an iceman for the railroad company. The evidence also shows that he 
had only been working one hour when he was kiled. The evidence shows that 
if he was in the performance of his duties as an iceman, he would necessarily 
have to use these platforms. There is evidence that his ice truck was standing 
a few feet away from him, and, even though he was not at that particular mom- 
ent icing some train, we think the evidence is sufficient to show, and from which 
the court could find, that he was there in the discharge of his duties. If he was 
not icing any particular train at that time, he could yet be in the discharge of 
his duties. There is no rule or regulation of the railroad company as shown by 
this record requiring an iceman to leave the station or go somewhere and hide 
until he was ready to ice the next train. 

[2] The trial court held, and we think correctly so, that the language of 
this policy did not intend to exclude injuries received on a railroad right of way 
unless the injured party was on the right of way in violation of some statute 
cr regulation of the railroad company. This is certainly not a strained construc- 
tion. It is the plain language of the policy. And, if the defendant intended to 
exclude liability on its part for a death caused under the circumstances which 
the evidence shows in this case, it could easily have said so, and should have 
said so. We think that under the facts of this case the trial court sitting as a 
jury had a right to make the finding it did, and enter the judgment entered in 
this case. It is for the right party, and ought not to be disturbed. 

The judgment is accordingly affirmed. 

Haid, P. J., and Becker, J., concur. ‘ 


McKERLEY v. COMMERCIAL CASUALTY INS. CO. No. 284. 
Supreme Court of North Carolina. Oct. 21, 1931. 
160 Southeastern Reporter 576. 
1. INSURANCE. 


Evidence did not support plea that accident policy was delivered conditionally 
and had not become operative. 

Evidence disclosed that assured’s beneficiary, under health and acci- 
dent insurance policy, had possession of policy and receipt for payment 

of first premium. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. INSURANCE. 

Beneficiary’s offer to reimburse insurer’s agent for premium he said he paid 
constitutes some evidence that proof of loss was signed in agent’s presence. 

(For other caes, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Superior Court, New Hanover County; G. E. Midyette, Judge. 

Action by Nan Lee McKerley against the Commercial Casualty Insurance 
Company. From a judgment against it, defendant appeals. 

Affirmed. 

Civil action by beneficiary to recover on a policy of health and accident 
insurance issued to George M. McKerley November 1, 1929. The assured died 
November 27, 1929. This action was instituted November 10, 1930. 

Notwithstanding plaintiff's possession of the policy and receipt for first 
premium, it was the contention of the defendant that the delivery of the policy 
was upon condition, and that the policy had never become operative, the pre- 
mium not having been paid. 

The court declined to submit an issue upon this plea. Exception. 

It was further contended by the defendant that the death of the assured was 
not caused from the effects of bodily injury sustained solely through external, 
violent, and accidental means, as insured against in the policy. 

The -jury returned the following verdict: “Was the death of George M. 
McKerley caused from the effects of bodily injury sustained solely through 
external, violent and accidental means during the time the said policy was in 
force? Answer: Yes.” 

A third position taken by the defendant is that compliance with the follow- 
ing provision of the policy has not been shown: “No action at law or in equity 
shall be brought to recover on this policy prior to the expiration of sixty days 
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after proof of loss has been filed in accordance with the requirements of this 
policy, nor shall such action be brought at all unless brought within two years 
from the expiration of the time within which proof of loss is required by the 
olicy.” 

, Tedemees on the verdict, from which the defendant appeals, assigning errors. 

Burney & McClelland, of Wilmington, for appellant. 

Bryan & Campbell, of Wilmington, for appellee. 

Stacy, C. J. (after stating the case). 

[1, 2] The plea of the defendant that the policy in suit was delivered con- 
ditionally and has never become operative is not supported by the evidence. 
Grier v. Ins. Co., 132 N. C. 542, 44 S. E. 28; Kendrick v. Ins. Co., 124 N. C. 
315, 32 S. E. 728, 70 Am. St. Rep. 592; Rayburn v. Casualty Co., 138 N. C. 
379, 50 S. E. 762, 107 Am. St. Rep. 548. When the evidence is not sufficient to 
warrant an affirmative finding on a plea in bar, the court is not required to 
—_ the question to the jury. Falkner v. Pilcher & Co., 137 N. C. 449, 49 
S. E. 945. 

The second contention of the defendant that the death of the assured was 
not caused from the effects of bodily injury sustained solely through external, 
violent, and accidental means, as insured against in the policy, is answered by the 
verdict. 

[3, 4] The third position taken by the defendant that proof of loss and suit 
after sixty days from such filing and within two years, as provided by the 
policy, has not been shown, is not available to the defendant on the present 
record, for at the close of the evidence, the amount of recovery, if any, was 
agreed upon, and further, “if the jury shall answer the first issue yes, then the 
court may find the amount as herein stated, and enter judgment accordingly.” 
Furthermore, plaintiff testified that she offered to reimburse defendant’s agent 
for the amount of the premium after her husband’s death, “because when I 
went to him to sign the papers to get the insurance papers started he told me 
he had paid the insurance himself, and I said I will pay it to you.” This is 
some evidence that proof of loss was signed in the presence of defendant’s agent. 
But the point seems not to have been mooted in the court below. 


The verdict and judgment will be upheld. 
No error. 


COMMERCIAL CASUALTY INS. CO., OF NEWARK, N. J., 
v. ADKISSON. No. 20482. 
Supreme Court of Oklahoma. Oct. 20, 1931. 
4 Pacific Reporter (2d) 50. 


1. PLEADING. 


Motion to make petition more definite and certain is largely addressed to dis- 
cretion of trial court; trial court’s ruling on motion to make petition more definite 
and certain will not be reversed, except for abuse of discretion resulting in preju- 
dice. 

Syllabus by the Court. 

A motion to make more definite and certain is addressed largely to the 
discretion of the court; and its ruling thereon will not be reversed, except 
for the abuse of such discretion that results prejudicially to the complain- 
ing party. 

(For other cases, see Pleading, Dec. Dig. § 367[6].) 

2. PLEADING. 


On demurrer, court should examine petition and exhibits attached and over- 
rule demurrer, if petition, together with exhibits, states facts sufficient to consti- 
tute cause of action. 

Syllabus by the Court. 
In considering a demurrer to the petition, it is the duty of the court 

to examine the petition and the exhibits thereto attached, and, if the pe- 

tition, together with the exhibits, states facts sufficient to constitute a 

cause of action against the defendant, it is the duty of the court to over- 

rule such demurrer. 


(For other cases, see Pleading, Dec. Dig. § 216[2].) 
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3. TRIAL. 

On demurrer to evidence, all facts which evidence tends to prove, and all in- 
ferences or conclusions drawable therefrom, are admitted; court on demurrer to 
evidence cannot weigh conflicting evidence, but must treat as withdrawn evidence 
most favorable to demurrant. 

Syllabus by the Court. 

The test applied to a demurrer to the evidence is that all of the facts 
which the evidence in the slightest degree tends to prove, and all infer- 
ences or conclusions which may be reasonably and logically drawn there- 
from, are admitted. The court cannot weigh conflicting evidence, but 
must treat as withdrawn the evidence which is most favorable to the de- 
murrant. 

(For other cases, see Trial, Dec. Dig. § 156[2, 3].) 

4. INSURANCE. 

In action on accident policy, whether insured’s death resulted as consequence 
of burning of any hotel within triple indemnity clause held question for jury 
(Comp. St. 1921, § 5039). 

Syllabus by the Court. 

In an action on accident policy providing for triple indemnity, if the 
insured receives fatal injuries “in consequence of the burning of any hoted 
while the insured is therein,’ where deceased was in her room, an explo- 
sion occurred therein, the bedding, clothing, and woodwork of said room 
in said hotel became on fire, and deceased ran into the hall of said hotel in 
flames, it is a question of fact for the jury to pass on from the evidence 
and all inferences or conclusions which may be reasonably and logically 
drawn therefrom as to whether deceased caught fire from the burning of 
said hotel or from other causes, under proper instructions of the court. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Additional Syllabus by Editorial Staff. 
5. INSURANCE. 

Term “hotel” within triple indemnity clause of accident policy covering death 
in consequence of burning of hotel includes entire equipment making up hotel 
(Comp. St. 1921, § 5039). 

Term “hotel” has been defined as a house for entertaining strangers 
or travelers; a place where lodging is furnished to transient guests, as 
well as one where both lodging and food are furnished. Term “hotel’’ does 
not mean bare building that was used for hotel, but necessarily means en- 
tire equipment going into building to make it a hotel and therefore em- 
braced personal property used therewith, including bedding and heating 
facilities. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal frem District Court, Comanche County; E. L. Richardson, Judge. 

Action by W. T. Adkisson, as administrator of the estate of Lillie Mae Ad- 
kisson, deceased, against the Commercial Casualty Insurance Company, of New- 
ark, N. J. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

P. G. Fullerton, of Lawton, for plaintiff in error. 

Stevens & Cline, of Lawton, for defendant in error. 

Crags V¥oCe f. 

This action was commenced in the district court of Comanche county by de- 
fendant in error. W. T. Adkisson, as administrator of the estate of Lillie Mae 
Adkisson, deceased, against plaintiff in error, Commercial Casualty Insurance Com- 
pany, of Newark, N. J., a corporation, to recover on an accident insurance policy. 

The parties will be referred to as they appeared in the trial court. 

Plaintiff alleged in his petition in substance: That deceased departed this life 
as result of causes hereinafter set out, on September 27, 1927. 


That plaintiff was duly appointed administrator of* the estate of deceased. 


That defendant is a corporation organized under the laws of New Jersey, 
and duly licensed to do business in Oklahoma. 


That during the life time of deceased she applied for policy of insurance in 
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defendant’s company, and on or about the 2nd day of September, 1927, same was 
issued to her, and in full force and effect until October 1, 1927; thereby insured 
Lillie Mae Adkisson against the effects resulting directly and exclusively of all 
other causes, from bodily injury sustained during the life of the policy, solely 
through external, violent, and accidental means, in the sum of $600, payable to her 
estate, in the event of her death; and by part V of said contract said defendant 
company further promised and agreed that “the amount otherwise payable under 
Sec. (a) of Part 11, should be tripled if ‘such injury’ is sustained—(4)—in con- 
sequence of the burning of any hotel while the insured is therein and is not acting 
as a volunteer or paid fireman.” 

That deceased on the 26th day of September, 1927, registered and became a 
guest of New Duncan Hotel, at Duncan, Okl., which was a corporation, owning 
its own hotel building and operating the same as a hotel, and she was assigned to 
a room on the second floor of said hotel building. That, while she was a guest 
of said hotel and in the room assigned to her, the hotel building, and particularly 
the room occupied by her, got on fire, and the woodwork of said room caught 
fire, and the furniture and fixtures, including curtains, window shades, pillows, 
sheets, mattress, and the rug on the floor were all set on fire, and the clothing of 
deceased then being by her worn caught fire, as well as other clothing and effects 
belonging to her situated in said room; and as a direct and proximate result 
thereof she suffered severe burns and injuries by fire, resulting in her death, di- 
rectly and exclusively of all other causes, by virtue of said bodily injuries by 
her sustained, solely through the said accidental means and external violence, and 
as a direct result and as a consequence of the burning of said hotel, while insured 
was therein. That at said time she was not acting as volunteer or paid fireman, 
but solely a guest at said hotel for hire. 

That notice and proof of loss was duly made to defendant. That plaintiff 
has performed all things required as condition precedent to suit being brought 
thereon. 

That by reason of said facts defendant is indebted to plaintiff on its said pol- 
icy of insurance in the sum of $1,800, no part of which has been paid, and which 
payment defendant neglects and refuses to make. Prayed for judgment against 
defendant in the sum of $1,800, and interest thereon at 6 per cent. from Septem- 
ber 27, 1927, until paid. Attached and made a part of the petition the policy, and 
copy of the application for the policy. 

Defendant filed motion to make the petition more definite and certain as 
follows: 

“1. By stating, if he knows, whether or not the clothing worn by Lillie Mae 
Adkisson caught fire from the burning building or from some other external and 
accidental cause or means. 

“2. To state, if he knows, how and from what violent and accidental means or 
cause the hotel building, and particularly, the room occupied by Lillie Mae Ad- 
kisson, ‘got -on fire.’ 

“3. To state, if he knows whether or not the clothing of Lillie Mae Ad- 
oe ‘caught fire,’ in point of time, before or after the hotel building ‘got on 
re. 

“4. To state, if he knows, what violent and accidental means set fire to the 
building. 

“5. To state, if he knows, what violent and accidental means set fire to the 
clothing of Lillie Mae Adkisson.” 

Which motion was overruled and excepted to by defendant. 

Thereafter demurrer of defendant “that the allegations of the petition are in- 
sufficient to constitute a cause of action in favor of plaintiff and against defendant 
for triple liability’ was overruled, to which defendant excepted. 

— filed answer by way of general denial except as specifically ad- 
mitted: 

Admitted the execution of the policy and that the policy was in force until 
12 o’clock noon October 1, 1927, in the sum of $600. Admitted that the death of 
said insured on September 27, 1927, was caused solely through external, violent, 
and accidental means. Admitted its liability in the sum of $600. Admitted that 
plaintiff is qualified to bring and maintain the action. 

Alleged that the death of deceased was caused by burns received while she 
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was a guest at the New Duncan Hotel; that the said burns were inflicted upon 
her solely as the consequence of the ignition of, and explosion of, gas within the 
room she was occupying, which explosion enveloped her in flames and set fire to 
her clothing, as appears in proof of loss submitted to defendant by plaintiff, copy 
of which proof of loss was made a part of the answer; that defendant had offered 
to pay the full amount of defendant’s lawful liability under said policy, as shown 
by draft in sum of $600 attached and made a part of answer, which was refused 
by plaintiff, solely on grounds that plaintiff was entitled to triple liability or the 
sum of $1,800. 

Defendant tendered the $600, and consented that the costs accrued be assessed 
against defendant, and prayed that it be dismissed without further costs. 

Reply of plaintiff denied each and every material allegation in the answer 
which were not admissions of the allegations of the petition. 

Upon a trial, defendant demurred to plaintiff’s evidence, which was overruled. 
The defendant introduced no proof, and the jury returned a verdict for plaintiff 
in the sum of $1,800, and answered interrogatories requested by defendant and 
given by the court, which verdict was approved by the trial court. 

Motion for new trial was filed, overruled, and excepted to by defendant, and 
defendant brings the cause here for review. 

The first assignment of error presented by plaintiff in error is: “Overruling 
the defendant company’s motion to make the petition of plaintiff more definite and 
certain.” 

[1] In the case of Shunkamolah v. Potter Delco, 131 Okl. 272, 268 P. 270, in 
the first paragraph of Syllabus, this court said: ““A motion to make more definite 
and certain is addressed largely to the discretion of the court; and its ruling 
thereon will not be reversed, except for the abuse of such discretion that results 
prejudicially to the complaining party.” 

And in the case of Page v. Oklahoma City, 129 Okl. 29, 263 P. 448, this court, 
in the second paragraph of syllabus, said: “It is not necessary that the facts should 
be stated in such manner as would entitle one to recovery under any particular 
form of action, but sufficient if they show a right to recovery under the general 
principles of law.” 

And in the case of Skelton v. Standard Inv. Co., 37 Okl. 82, 130 P. 562, this 
court, in the second paragraph of syllabus, said: “The plaintiff’s cause of action 
and defendant’s defense should be stated in the pleadings with such clearness and 
definiteness as to enable the court to perceive just what issues are to be tried. 
And an order requiring a petition to be made more definite and certain will not 
be reversed, where, on the face of the petition, there is a doubt as to the issues 
presented, or as to whether a cause of action is stated, or whether defendant is 
charged with notice of what he is required to defend against.” 

The petition alleged clearly and concisely that deceased was a guest in the 
hotel, and while in her room the hotel building and the room occupied by her 
caught fire, and the furniture and fixtures were all set on fire, and the clothing 
being worn by her caught fire, and as a direct and proximate result thereof the 
deceased suffered the burns and injuries by fire, and that such injuries and her 
death effected thereby resulted directly and exclusively of all other causes, by vir- 
tue of said bodily injuries by her sustained, solely through the said accidental 
means and external violence, and as ‘a direct result and as a consequence of the 
burning of said hotel. Further alleged that by reason of said facts the defendant 
was indebted to plaintiff on its said policy of insurance in the sum of $1,800. 
Made the policy a part of its petition. 

There is no doubt as to the issues presented. The defendant had notice that 
plaintiff was asking for recovery under the triple indemnity clause in said policy. 
“In consequence of the burning of any hotel while the insured is therein. * * * ” 
and from the pleading the court and the defendant could perceive just what issues 
are to be tried; and it is our opinion that there was not such an abuse of discre- 
tion of the trial court as resulted prejudicially to the defendant. 

[2] The plaintiff in error next contends that: “The court erred in overruling 
the defendant company’s demurrer to the petition of plaintiff.” 

In the case of Rhode Island Ins. Co. v. Glass et al., 131 Okl. 108, 267 P. 
840, this court, in the second paragraph of syllabus, said: “In considering a 
demurrer to the petition, it is the duty of the court to examine the petition and 
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the exhibits thereto attached, and if the petition, together with the exhibits, 
state facts sufficient to constitute a cause of action against the defendant, it is 
the duty of the court to overrule such demurrer.” 

This rule has been followed by this court in a number of cases, and we 
must conclude that plaintiff’s petition, together with the contract of insurance 
sued upon, states a cause of action for triple liability. 

Plaintiff in error’s next contention is: “We further assign as error the 
court’s action in overruling the defendant company’s demurrer to the evidence 
of plaintiff.” 

The only question in the case at bar was whether or not the plaintiff was 
entitled to recover under the triple indemnity provision of the policy on account 
of injuries and death of the deceased occurring, “in consequence of the burning 
of any hotel while the insured is therein and is not acting as a volunteer or paid 
fireman,” or was only entitled to the principal sum for accidental death. 

The plaintiff’s evidence disclosed : 

That the deceased registered and became a guest of the hotel for hire. That 
she was assigned a room. 


That the hotel was known as the New Duncan Hotel, which was a cor- 
poration which owned the hotel building as well as the contents and fixtures, and 
had in operation a café. That the hotel building was two stories in height, and 
operated fifty-seven rooms. That the hotel was equipped with gas stoves. That. 
the weather being cold, the deceased called for a fire, and, the gas not having 
been turned on during the summer, the manager instructed the porter to close 
up all stoves on one floor and he took the other floor of the building. That, 
where gas had not been turned on during the summer, it required about ten 
minutes for the air to blow out of the pipes. That in deceased’s room was a 
gas stove as well as another gas pipe, which gas pipe did not have a cap thereon, 
or, if it had one, it blew off. 


That deceased was in the lobby when the porter went to her room first. 
That, after the fire was started or should have been started, deceased went to 
her room. That the manager of the hotel next heard an explosion and heard 
deceased scream. That he went immediately up stairs and met the deceased at the 
top of the stairs in not over thirty seconds from the time he heard the explosion. 
That, when he met the deceased, she was on fire, covered with flames. That 
he went to her room, the door was open, the windows were broken out, and 
the bed, bedding, chairs, dresser, table, and window facing were ablaze; clothing 
hanging on back of door blazing. That said objects were on all sides of the 
room at various places in the room. That he was the first person to the room. 


The fireman testified that he went to the northeast room (which was the 
room that had been occupied by deceased). That he saw the smoke coming out; 
the door was open. That he first observed as he entered the room that it was 
like going into a furnace; smoke and fire all around; bed, dresser, windowsills, 
the door, and all of the woodwork were on fire and in flames, as well as cloth- 
ing hanging behind the door. The window shades had burned off. That the stove 
was burning, and that there was an exposed gas pipe that did not have a cap on, 
or the cap had been knocked off, that was burning behind the dresser, and con- 
tinued burning until some one put their hand over the pipe and put it out. 


A doctor testified that, when he arrived at the hotel and examined the de- 
ceased, about four-fifths of the skin of the body was destroyed, and that the 
cause of her death was the burning she received. 

We are unable to agree with the plaintiff in error as contended in its brief 
that in the case at bar, where the policy provides for triple indemnity “in con- 
sequence of the burning of any hotel while the insured is therein, * * *” it 
should be construed the same as a policy providing for double indemnity “if 
caused by the burning of a building while the said person is therein.” 


A “building” as defined by “Webster” is: “That which is built; as now 
generally used, a fabric or edifice, framed or constructed, designed to stand more 
or less permanently, and covering a space of land for use as a dwelling, store- 
house, factory, shelter for beasts or some other useful purpose.” 

A “building” as defined by “Bouvier’s Law Dictionary”: “An edifice, erected 
by art, and fixed upon or over the soil, composed of brick, marble, wood, or 
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other proper substance, connected together, and designed for use in the position 
in which it is so fixed.” 

A “hotel” as defined by “Webster” is: “A house for entertaining strangers 
or travelers.” 

“A ‘hotel’ is a place where lodging is furnished to transient guests, as well 
as one where both lodging and food are furnished.” Metzler v. Terminal Hotel 
Co., 135 Mo. App. 410, 115 S. W. 1037, 1038, 2 Words and Phrases, Second 
Series, page 913. 

And as stated by the Court of Appeals of Kentucky, in the case of Clemons 
v. Meadows, 123 Ky. 178, 94 S. W. at page 14,6 L. R. A. (N. S.) 847, 124 
Am. St. Rep. 339: “A hotel is a quasi public institution.” 

[5] In the case at bar the triple indemnity was payable “in consequence of 
the burning of any hotel while the insured is therein. * * *” And in our 
opinion the word “hotel,” in its common usage and as meant and construed by the 
insured and insurance company, did not mean the bare building that was used for 
a hotel, but necessarily meant the entire equipment that goes in a building to 
make it a “hotel.” A building is a necessary part of a hotel, but the furnishings 
and all equipment therein are as necessary to make a hotel as the building itself, 
and therefore the word “hotel” necessarily embraces the personal property that 
must be used therewith, including the bedding and heating facilities. 

If the plaintiff in error had desired to limit its liability to the burning of 
the bare walls of a building or burning of a building occupied and used as a 
hotel, it could easily have done so in its policy; however it did not do so, but 
provided for triple indemnity, “in consequence of the burning of any hotel. 

However, the testimony in the case at bar, as heretofore set out, showed the 
woodwork was afire, as well as the bedding and clothing, as discovered by the 
witnesses immediately after the deceased ran out of said room on fire. 

The Supreme Court of Illinois, in the case of Laura S. Wilkinson v. AXtna 
Life Insurance Co., 240 Ill. 205, 88 N. E. 550, 25 L. R. A. (N. S.) 1256, 130 
Am. St. Rep. 269, in construing a policy which provided for double indemnity 
for injuries sustained “in consequence of the burning of a building in which the 
insured shall be at the commencement of the fire,” in the third paragraph of 
the syllabus, said: “An accident policy providing for double indemnity if the 
insured receives fatal injuries ‘in consequence of the burning of a building in 
which the insured shall be at the commencement of the fire,’ covers a case where 
the fatal injuries were received by the insured from a fire in the contents of 
the building in which he was when the fire began, as well as from the burning 
of the building itself.” 

Section 5039, C. O. S. 1921, provides: “A contract must be so interpreted as 
to give effect to the mutual intention of the parties, as it existed at the time of 
contracting, so far as the same is ascertainable and lawful.” 


And in the case of United States Fidelity & Guaranty Co. v. Town of 
Comanche et al., 114 Okl. 237, 246 P. 238, this court, in the second paragraph of 
syllabus thereof, said: “The words used in a policy of insurance will be construed 
most strongly against the insurer where the policy is so framed as to leave room 
for two constructions, and, if the policy of insurance is susceptible of two con- 
structions, that one is to be adopted which is the more favorable to the assured.” 


[3] And in the case of King Auto Service et al. v. Hodges, 143 Okl. 260, 288 
P. 483, 484, this court, in the second paragraph of the syllabus, said: “The test 
applied to a demurrer to the evidence is that all the facts which the evidence in 
the slightest degree tends to prove, and all inferences or conclusions which may 
be reasonably and logically drawn therefrom, are admitted. The court cannot 


weigh conflicting evidence, but must treat as withdrawn the evidence which is 
most favorable to the demurrant.” 


[4] In the case at bar we are of the opinion that it was clearly one to be 
submitted to the jury; for the jury to pass upon the evidence, together with all 
inferences or conclusions which may be reasonably and logically drawn therefrom; 
and that the trial court did not commit error in overruling defendant’s demurrer 
and in refusing the defendant’s request for a peremptory instruction. 


The next contention of plaintiff in error is that the court erred in refusing 
instructions requested by the defendant. 
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The first and third requested instructions were in the nature of peremptory 
instructions in favor of the defendant, and for the reasons heretofore given 
were properly refused by the court. afi ? : 

The second requested instruction placed the burden upon plaintiff with refer- 
ence to the triple indemnity provision of the court, “* * * That the injury 
which effected the death of the deceased was caused by flames from the burning 
building or some part thereof, * * *” which was fully covered by the court’s 
instructions given to the jury. The court’s instructions given to the jury were 
not excepted to by the defendant, and we think the instructions, taken as a 
whole, fairly presented the law of the case to the jury. : 

Plaintiff in error next contends that the judgment is contrary to the evidence 
and contrary to law. 

It was agreed upon the trial that the deceased, who was the insured, died 
while the policy was in full force and effect as a direct result of violent, exter- 
nal, and accidental means within the terms of the policy. 

The only question of contention was whether plaintiff was entitled to recover 
under the triple indemnity provision of the policy “in consequence of the burning 
of any hotel while the insured is therein. * * *” 

This was a question of fact for the jury to pass upon from the evidence, 
and all inferences or conclusions which they may reasonably and logically draw 
therefrom. 

The evidence disclosed that an explosion occurred in the room of the de- 
ceased, that deceased soon thereafter ran out into the hall on fire, and, when the 
witnesses, including the fire department, arrived, the windowsills, woodwork, 
bedding, and clothing in the room were on fire, and that deceased died as a 
result of said burns; and on a careful reading of the record in this case, taking 
into consideration all inferences to be drawn from the evidence presented, we 
think the jury was justified in finding that the deceased received the injuries which 
caused her death in consequence of the burning of the hotel. This question having 
been submitted to the jury under proper instructions, and the jury having found 
against the contention of the defendant, the same will not be disturbed on appeal. 

Judgment of the trial court is affirmed. 


Lester, C. J., and Riley, Swindall, Cullison, McNeill, and Kornegay, JJ., 


concur. 
Hefner and Andrews, JJ., absent. 


FIDELITY BENEFIT ASS’N v. WYLIE. No. 1079. 


Court of Civil Appeals of Texas. Waco. July 9, 1931. 
Rehearing Denied Sept. 17, 1931. 
41 Southwestern Reporter (2d) 727. 
1. INSURANCE. 
Membership certificate issued by benefit association held to provide for in- 
demnity to member for loss of eye, regardless of cause~Ot loss. 

Certificate provided for payment of indemnity for the “loss of one 
hand or foot through accident * * * or for the irrevocable loss of one 
eye,” and that “should more than one of the above-named losses occur 
as a result of the same accident, then in that case only one such benefit 
shall be paid.” 

(For other cases, see Insurance, Dec. Dig. § 787.) 
2. INSURANCE. 


Burden was on benefit association to establish that it had accepted benefits 
of regulatory statute (Vernon’s Ann. Civ. St. arts. 4875a—1 to 4875a—31). 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 
3. INSURANCE. 

Benefit association organized before enactment of regulatory statute, and 


merely accepting benefits thereof, held not prohibited from paying benefits for 


which association might be bound under existing contracts (Vernon’s Ann. Civ. 
St. arts. 4875a—1 to 4875a—31). 


(For other cases, see Insurance, Dec. Dig. § 689. 
Appeal from District Court, Hill County; Walter L. Wray, Judge. 
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Action by A. D. Wylie against the Fidelity Benefit Association. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Colins & Martin and M. S. Wood, all of Hillsboro; for appellant. 

Frazier & Averritte, of Hillsboro, for appellee. 

GALLAGHER, C. J. 

Appellee, A. D. Wylie, instituted this suit in the district court against ap- 
pellant, Fidelity Benefit Association, to recover the sum of $750 on a certificate 
issued to him by appellant for the loss of an eye. He alleged that appellant was 
engaged in the business of insuring for a consideration against the loss of life, 
aganst certain specific injuries and against the loss of the sight of the eyes; 
that appellant for a valuable consideration issued and delivered to him the policy 
or contract of insurance sued upon; that appellant promised therein to pay him 
the sum of 50 cents collected from each member of the association in good stand- 
ing, not to exceed $750, for the irrevocable loss of one eye upon satisfactory 
evidence that vision from such eye was irrevocable or that the loss of such was 
total; that thereafter he lost the sight of his right eye; that the loss of vision 
therein was total and permanent; that he made due proof thereof and thereupon 
became entitled to receive the indemnity so promised. He further alleged that 
he presented his claim to appellant’s secretary and general manager; that upon 
consideration thereof said secretary and general manager admitted that his con- 
tract of insurance bound appellant to pay the promised indemnity whether the 
loss of his eye resulted from disease or accident, and that such was the proper 
construction of the language used in such contract; that said secretary and 
general manager required as proofs of loss certain affidavits; that he procured 
the same and expended time and incurred expense in doing so; that he complied 
with all the requirements respecting proof of loss demanded of him and that 
appellant was by reason of the premises estopped to deny liability for the loss 
of said eye. 

Appellant pleaded that the contract sued upon, properly construed, did not 
provide for the payment of the promised indemnity for the loss of an eye unless 
such loss was the direct result of an accident. Appellant further pleaded that 
at the time of the issuance of the benefit certificate sued upon it was a local 
mutual aid association, operating as a voluntary association under a constitution 
and by-laws duly adopted; that thereafter the legislature at its Regular Session 
in 1929 enacted chapter 274 of the General Laws of said section (Vernon’s Ann. 
Civ. St. arts. 4875a—1 to 4875a—31); that said act regulated local mutual aid 
associations such as appellant was, and provided rules and regulations for the 
conduct of their business, and especialy provided the kinds of benefits they 
were permitted to pay; that said act further provided for the acceptance by 
existing associations of the benefits and terms thereof and that existing associa- 
tions which did not accept the same should discontinue business and dissolve 
not later than six months after said act took effect; that appellant, within the 
time specified, duly accepted said act and qualified itself to transact business 
thereunder; that said act did not provide for the payment of any such benefit 
as claimed by appellee; that though said policy was issued and delivered before 
the passage of said act, same necessarily became a part of such policy: and that 
the same must be construed so as to conform to the provisions of said act. 
Appellant also alleged that its said secretary and general manager had no au- 
thority to construe the contract sued upon nor to promise to pay appellant's 
claim. 

The case was tried to a jury. The certificate or contract issued to appellee 
was introduced in evidence as a whole without objection. Paragraphs 8 and 9 
thereof, upon which appellee’s claim is based, are as follows: 

“8th. The said member further agrees to pay all assessments levied by the 
officers of this Association, as needed the sum of ($60) Sixty Cents within fif- 
teen days from date of call for same, should any member in this Class, while in 
good standing in the Association lose the irrevocable loss of one eye, or lose 
either hand or either foot. 


“Oth. The Fidelity Benefit Association further agrees to pay to the mem- 


ber named herein the sum of Fifty Cents collected from each member in good 
standing, in this Class, said amount not to exceed ($750.00) Seven Hundred and 
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Fifty Dollars for the total loss of one hand or one foot through accident, if said 
hand or foot be severed at or above the wrist or ankle; or for the irrevocable 
loss of one eye, upon satisfactory evidence that vision from such eye is irrevoca- 
ble or that the loss of such is total. Should more than one of the above named 
losses occur as a result of the same accident, then in that case only one such 
benefit shall be paid.” 

Appellant testified affirmatively that he did not have any character of acci- 
dent to his eye before he lost the sight of it, but that such loss resulted from 
an attack of neuralgia. The testimony with reference to the substance of the 
cohversation between appellee and Sessions, appellant’s secretary and general 
manager, was conflicting. The case was submitted on two special issues, which 
issues with the answers of the jury thereto were as follows: 

“(1) Do you find from a preponderance of the evidence that the plaintiff, 
A. D. Wylie, permanently lost the sight of his right eye after May 28, 1928? 
Answer: Yes. : 

“(2) Do you find from a preponderance of the evidence that Thos. L. Ses- 
sions as agent and representative of the Fidelity Benefit Association, after proofs 
were filed, agreed to pay to A. D. Wylie the sum stated in the policy for loss of 
an eye? Answer: Yes.” 

The court rendered judgment upon said verdict against appellant in favor 
of appellee for the sum of $750 and costs. Appellant presents the same for re- 
view. 

Opinion. 

[1] Appellant presents various assignments in which it contends that para- 
graph 9 of the contract sued on, as hereinbefore set out, properly construed, 
binds it to pay the indemnity promised for the irrevocable loss of an eye only 
when such loss results from accident, and that since the loss of appellee’s eye or 
the sight therein did not result from accident, he showed no right to recover 
herein. Appellant concedes that when a contract of insurance, considered as a 
whole, is by reason of confusion or ambiguity, susceptible of two constructions, 
the one most favorable to the insured will be adopted and enforced. The cita- 
tion of authorities upon such proposition is therefore unnecessary. Appellant’s 
specific contention is that the contract sued on, in so far as it, provides for the 
payment of indemnity for the loss of an eye, is neither uncertain nor ambiguous 
nor susceptible of two different constructions, but that the same clearly and 
definitely provides that such indemnity shall be paid only when an eye or the 
vision therein is lost as the result of an accident. Paragraph 9 of the contract 
sued on provides for the payment of an indemnity of $750 “for the total loss of 
one hand or foot through accident * * * or for the irrevocable loss of one eye.” 
The limiting phrase “through accident” is applied therein to the loss of a hand 
or foot. It is not applied to the loss of an eye, nor is there anything to indicate 
that such application must necessarily be implied. The provision in the suc- 
ceeding sentence that if more than one of the above-named losses occur as the 
result of the same accident, only one benefit shall be paid, is not conclusive in 
favor of appellant’s contention. If, as contended by appellee, the preceding sen- 
tence provides for the payment of the promised indemnity for loss of any eye re- 
gardless of the cause of loss, such indemnity would of course become payable 
upon the loss of an eye by accident. Therefore, if the insured should suffer 
the loss of both a hand and a foot and also an eye in the same accident, the 
limitation embodied in said sentence would apply and limit the recovery to a 
single indemnity. Such application is not necessarily inconsistent with the ex- 
istence of an obligation on the part of appellant to pay indemnity for the loss 
of an eye not caused by accident. Contracts of insurance providing for pay- 
ment of indemnity for the loss of an eye from any cause are not uncommon. 
Waco Mutual Life & Accident Ass’n v. Alford (Tex. Civ. App.) 289 S. W. 93, 
95, par. 4; Stephenville Mutual Life Ins. Ass’n v. Gant (Tex. Civ. App.) 7 S. W. 
(2d) 119, 120, par. 1; Covington v. Sextet Local Mutual Aid Ass’n (Tex. Civ. 
App.) 8 S. W. (2d) 679, 680; Id. (Tex. Com. App.) 15 S. W. (2d) 614. None of 
the authorities cited by appellant directly sustain its contention. The one most 
nearly applicable is the case of David v. Fort Worth Mutual Benevolent Ass’n 
(Tex. Civ. App.) 295 S. W. 944. The opinion in that case was written by Mr. 
Justice Barcus of this court. Recovery was sought in that case for total dis- 
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ability. The contract sued on provided for payment of indemnity in event the 
insured became permanently and totally disabled from accidental means only, 
and further provided that such disability must be due to bodily injury or disease 
It was agreed that the insured, Mrs. David, was totally and permanently dis- 
abled and that such disability was wholly caused by disease and not by accident. 
We held that she could not recover, but based such holding upon consideration 
of the assessment clause of the contract, read in connection with the stipulation 
for the payment of indemnity. The assessment clause bound the members of 
the society to pay an assessment only when a member became totally and per- 
manently disabled from accidental means. There was no provision requiring 
any member to pay any sum where another member had become totally and 
permanently disabled by reason of sickness unaccompanied by accident. Since 
no provision was made for the creation of a fund to pay indemnity for total 
disability of a member not arising out of accident, we further held that such pay- 
ment was not contemplated except in cases of disability from disease where the 
disabling disease arose from or out of an accident sustained by the insured. No 
such reasoning is applicable in this case, since the assessment clause, being para- 
graph 8 of the contract as above quoted, provides for the levy of assessments 
for loss by a member of an eye, hand, or foot, without reference to accident and 
wholly without qualification or limitation. The opinion in Home Benefit Ass’n 
v. Brown, 16 S. W. (2d) 834, cited by appellant, was also by this court. The 
contract of insurance considered in that case provided for the payment of in- 
demnity to a member should he, through accident, become totally and perman- 
ently disabled from engaging in any gainful occupation, but further provided 
that a member claiming such disability should have been totally disabled and 
continued to be so disabled for a period of ninety consecutive days. The assess- 
ment clause in that contract provided for the payment of disabiity assessments 
only in the event a member became totally and permanently disabled. The 
insured in that case was struck by an automobile. As a result of such accident 
he sustained a broken leg and other injuries. He was totally disabled therefrom 
for more than ninety days, but his disability was not permanent. We held that 
the insured, to be entitled to collect the promised indemnity, must have been 
permanently as well as totally disabled, and that such concurring conditions 
must have continued for more than ninety days before his claim matured. The 
several provisions of the insurance contracts considered in the other cases cited 
by appellant were sufficiently specific to reasonably exclude any contention that 
they were susceptible of different constructions. We think the contract under 
consideration in this case was susceptible of the construction that the stipulated 
indemnity was promised for the loss of an eye regardless of the cause of such 
loss, as contended by appellee. According to the rule conceded by appellant, we 
must so construe the same. 

[2, 3] Appellant presents an assignment in which it states that after the 
issuance of the contract of insurance sued on the Legislature enacted said chap- 
ter 274, General Laws, Regular Session 1929; that said act prescribes rules and 
regulations for conducting the business of mutual benefit associations, the kinds 
of benefits such associations may pay, and provides that existing associations 
may accept the benefits thereof; that appellant, within the time and in the man- 
ner allowed by the terms of said act, accepted the benefit thereof and qualified 
itself to transact business thereunder. Predicated on such statements it contends 
therein that all outstanding contracts issued by it, including the contract of ap- 
pellee, thereby became subject to the terms, provisions, and limitations of said 
act, and that said act does not provide for nor permit the payment of the benefit 
or indemnity sued for by appellee herein. Said act provided that any local mu- 
tual aid association then doing business might avail itself of the provisions there- 
of; that any association organized under the provisions thereof should provide 
for the payment of death benefits only and should not provide for old age bene- 
fits nor benefits in case of accidental injuries or sickness; that any association 
theretofore organized and paying death, old age, and accident benefits might 
continue to pay the same. Appellant alleged that it had accepted the benefits 
of said act and had qualified to do business thereunder, but it wholly failed to 
prove such allegations. The burden was on it to do so. Grand Lodge of Order 
of Sons of Hermann v. Prater (Tex. Civ. App.) 2 S. W. (2d) 500, 503, par. 1; 
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American Ins. Union v. Wylie (Tex. Civ. App.) 23 S. W. (2d) 491, 494, par. 3; 
The Maccabees v. Palmore (Tex. Civ. App.) 33 S. W. (2d) 243, 248 par. 6. We 
do not think that the situation is materially affected by its failure to submit 
such proof. The express prohibition contained in said act against the payment 
of other than death benefits applies only to associations organized thereunder. 
Associations theretofore organized and merely accepting the benefits thereof are 
expressly permitted to continue to pay death, old age, and accident benefits. 
The payment of any other benefit for which such association might be legally 
bound under the terms of an existing contract is not expressly prohibited. Said 
act will not be construed to prohibit such payment by mere implication. Such 
attempted construction would give it a retroactive effect and render it void as 
to such existing contracts on constitutional grounds. Jones v. Loaleen Mutual 
Benefit Ass’n, 337 Ill. 431, 169 N. E. 254, 257; Crawford v. Northwestern Traveling 
Men’s Ass’n, 226 Ill. 57, 80 N. E. 736, 739, 10 L. R. A. (N. S.) 264; Slaughter v. 
Grand Lodge, 192 Ala. 301, 68 So. 367, 368, par. 6; Palmer v. Loyal Mystic Legion 
of America, 86 Neb. 596, 126 N. W. 285, 286; Sage v. Finney, 156 Mo. App. 30, 
135 S. W. 996, 999, par. 4; Eminent Household of Columbian Woodmen v. Mc- 
Cray, 156 Ark. 300, 247 S. W. 379, 381, par. 4; Woodmen of the World v. Alford, 
206 Ala. 18, 89 So. 528, 534, par. 10; Christensen v. New York Life Ins. Co., 160 
Mo. App. 486, 141 S. W. 6, 8, pars. 2 and 3; Bright v. Supreme Council, Catholic 
Knights & Ladies of America, 183 Ky. 388, 209 S. W. 379, 382, pars. 4 and 5; 
Modern Woodmen of America v. White, 70 Colo. 207, 199 P. 965, 17 A. L. R. 393, 
397; 19 R. C. L. p. 1207, par. 23; 2 Cooley’s Brief on Insurance, pp. 1105, 1106; 
12 C. J., p. 1056, § 699; Id., p. 1057, §§ 702 and 703. Neither said act nor appel- 
lant’s acceptance of the benefits thereof, if it did accept the same, was effective 
to absolve appellant from the obligations imposed by the terms of its contract 
with appellee. 

The issues above discussed control the disposition of this case and render 
consideration of other assignments of error presented by appellant unnecessary. 

The judgment of the trial court is affirmed. 


TISON v. AMERICAN NAT. INS. CO. No. 23000. 
Supreme Court of Washington. Oct. 22, 1931. 
3 Pacific Reporter (2d) 998. 
1. INSURANCE. 


In action on accident policy, trial court’s instruction respecting false state- 
ments in application held to constitute fair submission of cause (Rem. Comp. 
Stat. §§ 7078, 7238). 

Trial court instructed that falsity of any statement in application 
should not bar recovery, unless it was made with actual intent to deceive 

or unless it materially affected either acceptance of risk or hazard as- 

sumed by insurer. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 


2. INSURANCE. 
In application for accident insurance, false statement as to vision held not as 
matter of law to materially affect acceptance of risk. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Beals, J., dissenting. 

En Banc. 

Appeal from Superior Court, Pierce County; W. O. Chapman, Judge. 

On rehearing. 

Affirmed. 

For former opinion, see 1 P.(2d) 859. 

M. W. Vandercook, of Seattle, for appellant. 

Wesley Lloyd, of Tacoma, for respondent. 

PARKER, J. 

On July 21 of this year department 1 of this court rendered its decision in 
this cause affirming a judgment of the superior court awarding to Mrs. Tison 
recovery against the insurance company upon an accident life insurance policy 
issued by it to her husband. 1 P.(2d) 859. The insurance company petitioned for 
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a rehearing by the court sitting en banc, which petition was granted and the 
cause was reargued accordingly. 

It is now argued in behalf of the insurance company that the controlling 
statute touching the effect of untrue statements, in applications for accident in- 
surance such as is drawn in question in this case, is Section 7238, Rem. Comp. 
Stat., and not Section 7078, Rem. Comp. Stat., noticed and assumed in the depart- 
ment opinion to be controlling in this case. It was argued by brief and orally 
before department 1 that Tison, in his application for the insurance, made a 
false statement as to his vision, with intent to deceive the insurance company. 
Section 7078 was the only statute then called to the attention of the court as 
being of any controlling force in the case. That section is general in its terms, 
reading as follows: “No oral or written misrepresentation or warranty made in 
the negotiation of a contract or policy of insurance, by the assured or in his 
behalf, shall be deemed material or defeat or avoid the policy or prevent it 
attaching, unless such misrepresentation or warranty is made with the intent to 
deceive. * * *” 

Not until the filing of the insurance company’s petition for rehearing was 
section 7238 called to our attention. It is a later enactment, in force when this 
policy was issued. It refers to applications for accident insurance. Therein we 
read: “The falsity of any statement in the application for any policy covered by 
this section [accident insurance] shall not bar the right to recovery thereunder 
unless such false statement was made with actual intent to deceive or unless it 
materially affected either the acceptance of the risk or the hazard assumed by the 
insurer.” This language is, in substance, carried into the still later enactment 
of chapter 124, p. 283, Laws of 1929, relating to accident insurance. That, how- 
ever, occurred after the issuance of this policy. 


[1, 2] Turning now to the record in this case, we find that the trial court 
instructed the jury in part as follows: 

“Under the law of the state of Washington, regardless of the terms of any 
insurance policy, or contract, the falsity of any statement in the application for 
any policy of insurance shall not bar the right to recovery thereunder, unless 
such false statement was made with actual intent to deceive or unless. it materially 
affected either the acceptance of the risk or the hazard assumed by the insurer. 

“In that connection, I charge you that it will first be your duty to determine 
whether or not the statements made by Julian J. Tison were false and before 
you can determine that they were false, you must be convinced by a fair pre- 
ponderance of the evidence to that effect. 


“It will then be your duty if you should determine that they were false, to 
determine whether or not, further, they were made with an actual intent to 
deceive, or they materially affected the acceptance of the risk or the hazard 
assumed by the insurer, and even if you find they were false, unless they were 
made with actual intent to deceive or materially affected either the acceptance 
of the risk or the hazard assumed by the insurer, then you would still find for 
the plaintiff. * * *” 

This, manifestly, was a fair submission of the cause to the jury under section 
7238, above quoted, which we now assume is the controlling statute applicable 
to this case. The real contention now made in behalf of the insurance company 
is that it should be decided as a matter of law that the application statement ot 
Tison touching his vision “materially affected the acceptance of the risk.” We 
are of the opinion that it should not be so decided as a matter of law, under 
the facts appearing by the evidence, as the jury had the right to view them. We 
think that the facts are sufficiently noticed in the opinion of department 1. 

The judgment of the superior court is affirmed. 


Tolman, C. J., and Main, Mitchell, Holcomb, Millard, Beeler, and Herman, 
JJ., Concur. 


Beals, J., dissenting. 
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AUTOMOBILE 


RITTER v. CALIFORNIA HIGHWAY INDEMNITY EXCHANGE. 
S. F. 13343. 
Supreme Court of California. Oct. 17, 1931. 
4 Pacific Reporter (2d) 145. 

INSURANCE. fae 

Action for personal injuries having abated by assured’s death, no liability 
attaches against insurer under policy to pay final judgment against assured. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


In Bank. 

Appeal from Superior Court, City and County of San Francisco; Louis H. 
Ward, Judge. 

Action by Edith S. Ritter (formerly Edith S. Mack) against the California 
Highway Indemnity Exchange. From a judgment against it, defendant appeals. 

Reversed. 

B. P. Gibbs, of Los Angeles, and Barry J. Colding, Theodore Hale, and 
Carroll B. Crawford, all of San Francisco, for appellant. 

Sullivan, Roche, Johnson & Barry, of San Francisco, for respondent. 

Per CurtaM. 

The sole question presented on this appeal is whether or not plaintiff has a 
cause of action directly against the defendant insurance carrier for personal in- 
juries received by her while riding as a passenger in the jitney bus of one Sam 
Euphrat, under the terms of an insurance policy carried by Euphrat and under 
the provisions of a certain ordinance of the city and county of San Francisco. 
Euphrat died as a result of injuries received in the accident, so that any cause 
of action against him abated with his death. 

The very question here presented, involving the same insurance policy and 
growing out of the same accident, has recently been decided by the District 
Court of Appeal. Severns v. California Highway Indemnity Exchange, 100 Cal. 
App. 384, 280 P. 213. 

In that case it was held that the insurance policy carried by Euphrat was 
simply an undertaking to pay any final judgment which the injured person might 
obtain against the assured, and that the obtaining of such final judgment con- 
stituted a condition precedent to any action which the injured person might have 
against the insurance carrier. 

We are in entire accord with this conclusion and the reasoning by which it 
was reached. It would serve no useful purpose to repeat in this opinion what was 
said by the District Court of Appeal in the Severns Case. _ : : 

On the authority and reasoning found in Severns v. California Highway In- 
demnity Exchange, supra, the judgment appealed from is reversed. 


PERRY v. FIDELITY & GUARANTY FIRE CORPORATION OF 
BALTIMORE, MD. No. 858. 
Court of Appeal of Louisiana. First Circuit. Oct. 7, 1931. 
136 Southern Reporter 755. 
1. INSURANCE. ; ; 

Insured’s false information regarding « her husband’s occupation conld not 
have availed automobile fire insurer to avoid liability because not increasing 
hazard. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

2. INSURANCE. : ; 

In action on fire policy, evidence showed cost of automobile to insured was 
amount declared in policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE. ’ ‘ aoatel 

Erroneous information furnished regarding model of automobile insured 
against fire could not be considered breach of warranty, because not increasing 
hazard. 

(For other cases, see Insurance, Dec. Dig. § 280.) 
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4. INSURANCE. ; . 2 ° 

That insured was engaged in no business did not authorize cancellation of 
policy giving insured’s occupation as housewife and covering automobile used tor 
pleasure and business. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

5. INSURANCE. ; ; 

In action on automobile fire policy, where proof did not sustain any defenses 
pleaded, plaintiff held entitled to 25 per cent. damages on loss and reasonable at- 
torney’s fees (Act No. 59 of 1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

6. INSURANCE. f ; ve sas 

In action on automobile fire policy for $300, plaintiff held entitled to $75 
attorney’s fees (Act No. 59 of 1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Parish of Washington; Prentiss B. Carter, Judge. 

Action by Mrs. Nell Perry against the Fidelity & Guaranty Fire Corporation 
of Baltimore, Md., in which the W. F. Simmons Auto Company intervened. 
From a judgment for plaintiff and intervener, defendant appeals, and _ plaintiff 
answers the appeal. 

Judgment amended, and, as amended, affirmed. 

Harvey E. Ellis and Frank B. Ellis, both of Covington, for appellant. 

Bascom D. Talley, of Bogalusa, for appellee. 

Mouton, J. 

October 3, 1929, defendant corporation insured an auto belonging to plaintiff, 
Mrs. Perry, against fire and theft. In the policy her occupation is given as 
housewife; that of her husband, crane operator. 

The description of the car, cost to owner, etc., is given as follows: 

“Model 1928, Chrysler Sport Roadster, Serial No. 757, Motor No. 59753; 
Horse Power 6 cylinders; actual cost to owner $465.00 and date of purchase 
October 2nd, 1929.” 

It is stated in the policy that the car will be used for the following pur- 
poses, only: Pleasure and business. 

The auto was insured for an amount not exceeding $300. 

It is declared in the policy that the assured’s business, employer’s name and 
address, the description of the auto, the facts with respect to its purchase, the 
uses to which it is and will be put, as contained in the policy, are facts known 
to the assured to be true. It is also therein stipulated that in the event of any 


violation by the assured of any agreement, condition or warranty contained in 
the policy, it shall be void. 


The auto was completely destroyed by fire on October 29, 1929. This suit 
is for the face value of the policy; for interest and attorney’s fees. 

Judgment was rendered in favor of Mrs. Perry, and the W. F. Simmons 
Auto Company, intervener in the case, against defendant corporation for $290, 


a 8 per cent. interest thereon from October 2, 1929, and 15 per cent. attorney’s 
ees. 


Plaintiff answers the appeal, asking that the judgment be increased from 
$290 to $300, by allowing a penalty-of 25 per cent. instead of 8 per cent., and 
$100 as attorney’s fees. 

Exceptions filed by defendant were overruled. 


Counsel for defendant contend that the covenants, stipulations, and conditions 
of the contract of insurance, hereinabove referred to, are material and were 
breached by plaintiff; that even if not essentially material as they were conditions 
precedent to the issuance of the policy, and upon which it was issued, that 
the misstatements of the plaintiff in reference thereto vitiate the policy, rendering 
it null and void. 

The specified grounds of resistance to plaintiff’s claim are as follows: 

First, that the employment of plaintiff’s husband was given as a crane opera- 
tor in the Great Southern Lumber Company, which was false. 

Second, that the actual cost of the car was stated to be $465, when in reality 
it was only $290. 
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Third, that the model of the car was stated to be of 1928, when in truth 
the model was of 1927. 

Fourth, that plaintiff was engaged in no business, that the car was not used 
for business and pleasure, as was stated in the policy, was not used in any legiti- 
mate business, but was used in an illicit business. 

Fifth, that the proof of loss was not filed within sixty days, as required by 
the policy. 

The last defense as to the filing of proof within the time specified is not 
pressed in defendant’s brief and we may add, in disposing of it, that it is 
disproved by the record. 

The exceptions of no cause of action and want of capacity in intervener 
to sue being waived by counsel in their brief, we shall proceed to pass on the 
defenses in the order hereinabove given. 

[1] In making the contract of insurance with defendant, plaintiff was repre- 
sented by Simmons, intervener; and defendant by Dickerson, its local agent, who 
testifies that Simmons told him that P. O. Perry, plaintiff’s husband, was em- 
ployed as a crane operator in the Great Southern Lumber Company as was 
written in the policy. If such a statement in a policy of insurance could be taken 
as legally affecting its validity, if false, it can have no such effect here, as it 
was not made by the assured. The fact is, however, that Simmons says positively 
that he gave no such information to Dickerson, as he did not know where P. O. 
Perry was employed at the time, if he was then an employee anywhere. 

Three witnesses testified that Dickerson had admitted to them that he had 
stated to them that he had made wrong or shady statements as a witness in 
the case for his protection or preservation. 

With such testimony in the record, we think that credence should be given to 
the statement of Simmons that he did not tell Dickerson that plaintiff’s husband 
was employed in the Great Southern Lumber Company. 

Even if this information had been given by plaintiff, the assured, and amounted 
to a warranty vitiating the contract in the event it were false, such a breach 
could not have increased either the moral or physical hazard under the policy, 
and could not avail the insurer to avoid liability. Act No. 222, 1928, p. 291, 
Sigrest v. Federal Insurance Co., 14 La. App. 55, 129 So. 379. 

[2] The second defense is in reference to the actual cost of the car stated 
in the policy at $465. 

The auto was sold to plaintiff by Simmons, he testifies, for $465, $175 cash, 
the balance of $290 in promissory notes, payable at different dates, which the 
record shows were placed together with the policy in the hands of the Wash- 
ington Bank & Trust Company, and to which Simmons, intervener, was sub- 
sequently subrogated. It is therefore certain that these notes amounting to $290 
formed part of the consideration of the sale of the auto to plaintiff, leaving the 
question for decision on this issue only as to whether $175 was paid in cash so as 
to account’ for the $465 as being the actual cost to plaintiff mentioned in the 
policy. 

In reference to this cash payment Dickerson says that_Hooly, adjuster for 
defendant, asked Perry how this intial payment was made. Dickerson says, Perry 
stated he had given Simmons a check for that amount on the People’s Bank of 
Biloxi, and that his wife had stated this check had been issued by her husband, 
but that she had torn it up, and had paid Simmons in cash. 


The sale by Simmons to plaintiff is authentic, and was executed October 2, 
1929. The price for the auto therein stated is for $465, declared to be purchased 
by plaintiff with her paraphernal funds, of which $175 is acknowledged to be in 
cash, and the balance in promissory notes. The declarations of this authentic 
deed are certainly corroborative of the statements made by Simmons, and account 
for the tearing by Mrs. Perry of her husband’s check issued for the price of 
the auto and its payment by her, the explanation Dickerson says she gave of 
the transaction. 

Albert Seals testifies that in 1928 Simmons had sold him the auto in question 
for $450. This fact does not show that he could not have subsequently sold it to 
plaintiff for $465, and does not destroy the evidence of Simmons that he got 
$465 for the car from plaintiff, as it is so stated in the notarial deed to which 
we have hereinabove referred. 
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The third contention is that the model given was of 1928 instead of 1927, 
the correct year. This contention is no factor in the case, except in this, that a 
model of the year preceding the date given could affect the value of the auto. 
The preponderance of the evidence shows that the auto was worth about the 
amount it was sold for to Mrs. Perry, and that the actual cost to her was $465, 
as declared in the policy. 

[3] Simmons, however, denies that he gave Dickerson the model as of the 
year 1927, and we do not believe he did. This erroneous information, taken 
independently of the question of the actual cost of the car to plaintiff or of its 
value, could not be considered a breach of warranty, as it would not increase the 
moral or physical hazard under the policy. 

[4] Fourthly, it is contended that plaintiff was engaged in no business. The 
policy says plaintiff's occupation is that of housewife. This is not a business in 
the usual acceptation of the word, but we do not see how this could be a cause 
authorizing a cancellation of the policy. In this fourth defense, it is also stated 
that the car was not used for pleasure and business as provided for in the 
contract. There is no proof that it was not so used. It is also charged that it 
was used in an illicit business. 

It was shown that P. O. Perry, husband of plaintiff, was engaged in the 
bootlegging business, but there is no proof whatsoever to show that the car was 
used in the transportation of whisky or any other intoxicating liquor. 

[5] The defenses above disposed of embody a plea in exoneration by defend- 
ant of its obligations under its contract of insurance, because of its alleged 
violation by plaintiff. The proof does not sustain any of the defenses, and de- 
fendant was correctly held liable under the terms of the policy; but judgment 
should have been rendered for $300; the amount of the insurance, and not for 
$290; which should also have allowed plaintiff 25 per cent. damages on the loss 
and reasonable attorney’s fees for the prosecution and collection of the loss. Act 
59. 1921; §$: 3,.9:. 76. 

[6] Counsel for defendant frankly admitted that the work done by the attor- 
ney for plaintiff in taking testimony in New Orleans and in the trial of the 
case, and subsequently to be required on appeal, if one was taken, was worth 
$100. The record and the briefs filed by defendant show that a stubborn defense 
was presented, was carefully and very ably conducted which was industriously 
and fully met by counsel for plaintiff. : 

We think that the sum of $75 should be allowed counsel for plaintiff as 
attorney’s fees, and that the judgment will have to be accordingly increased as 
above outlined. 

It is therefore ordered, adjudged, and decreed that the judgment be amended 
by allowing plaintiff $300 instead of $290 on the policy; that plaintiff recover 
against defendant 25 per cent. damages on said $300 instead of 8 per cent. al- 
lowed below; and that plaintiff be decreed attorney’s fees in the sum of $75 
instead of the-15 per cent. granted in the judgment; and that as thus amended 
and increased, the judgment be affirmed. 


REED v. FIDELITY & GUARANTY FIRE CORPORATION OF BALTI- 
MORE, MD. (SIMMONS, Intervener). No. 857. 
Court of Appeal of Louisiana. First Circuit. Oct. 7, 1931. 
136 Southern Reporter 757. 
2. INSURANCE. 


In action on automobile theft policy, defendant contending it was exonerated 
must prove fact which produced extinction of obligation (Civ. Code, art. 2232). 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 
3. INSURANCE. : 
In action on automobile theft policy, defendant had burden of showing mis- 
representation on insured’s part. 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 
4. INSURANCE. 


In action on automobile theft policy, evidence held not to show that insured 
misrepresented model of automobile. ; 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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5. INSURANCE. | . ‘ ; 

Theft policy stipulation that automobile was “usually kept in” private garage 
did not require that automobile be kept. in garage all the time, nor require more 
care at night than in daytime; word “usually’ meaning commonly, customarily, 
ordinarily. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

6. INSURANCE. 

In doubtful case, insurance contract is interpreted against one contracting ob- 
ligation (Civ. Code, arts. 1957,, 1958). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) : 

7. INSURANCE. 

Insured, leaving automobile in front of house on night of theft, could re- 
cover on theft policy stipulating that automobile was usually kept in private ga- 
rage. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

8. INSURANCE. 

Insured’s failure to furnish correct license number held not breach of auto- 
mobile theft policy provision requiring insured’s assistance in recovering automo- 
bile. 

_ The policy provided that in event of loss, and whenever requested by 

insurer, insured should assist in recovery of property insured thereunder 

by means of replevin proceedings or otherwise, in effecting settlement, se- 

curing evidence, obtaining attendance of witnesses, and prosecuting suits 

to such an extent and in such manner as was deemed desirable by insurer. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

9. INSURANCE. 

Insurer’s failure to furnish blanks for proof of loss when requested by in- 
sured several days after theft of automobile, and to pay loss within sixty days 
thereafter, rendered insurer liable to statutory damages (Act No. 59 of 1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Le Blanc, J., dissenting. 
cose from District Court, Parish of Washington; Prentiss B. Carter, 
Judge. 

Action by Jesse Reed against the Fidelity & Guaranty Fire Corporation of 
Baltimore, Md., in which W. F. Simmons intervened. From the judgment, de- 
fendant appeals, and plaintiff and intervener answer the appeal. 

Judgment set aside in part and rendered, and in part affirmed. 

Harvey E. Ellis and Frank E. Ellis, both of Covington, for appellant. 

Bascom D. Talley,-of Bogalusa, for appelless. 

E.uiort, J. 


Jesse Reed claims of Fidelity & Guaranty Fire Corporation of Baltimore, 
Md., the sum of $500 on an, insurance policy, with interest; 25 per cent. thereon as 
statutory damages; and $175 in addition as attorney’s fees. He alleges that he 
insured his automobile in the defendant company against loss by theft, that it was 
stolen, and that he has never heard of it since. 


W. F. Simmons, sole owner and proprietor of the business in Bogalusa known 
as the W. F. Simmons Auto Company, alleging himself to be the holder and the 
owner of notes, to secure which the insurance was taken out, intervened in the 
suit and prays that the amount due on the policy be paid to him. 


Defendant, answering the demand of the plaintiff, denies liability, and alleges 
that plaintiff obtained the policy by fraud and misrepresentation. That certain 
facts, warranted in the policy to be true, were false and untrue, and that the pol- 
icy is not enforceable on said account. It prays that plaintiff’s demand be reject- 
ed. 


Answering the intervention of Simmons, it reiterates its charges made against 
the plaintiff; alleges that Simmons was Reed’s agent in making the misrepresenta- 
tions and in procuring the insurance, and prays that his demand be rejected. 

The lower court rendered judgment in favor of plaintiff and intervener for 
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$500 with interest, and for $150 as attorney’s fees, but rejected plaintiff’s demand 
for 25 per cent. damages. Defendant appealed. 

Plaintiff and intervener, answering the appeal, pray that the judgment be 
amended so as to allow the 25 per cent. damages claimed by them; that the judg- 
ment be otherwise affirmed. : 

The defendant filed an exception of no cause or right of action, and also one 
of nonjoinder. The exception of no cause or right of action was overruled, but 
that of nonjoinder resulted in an order from the court that Washington Bank & 
Trust Company be made a party to the suit. 


Washington Bank & Trust Company assigned to Simmons twelve notes, to 
secure which the policy in question had been procured, subrogating him to all its 
rights against the defendant. 


[1] The defendant attacked this subrogation as being null and void, but its 
attack, not having been acted on in the lower court, is not before us on appeal. 
It also alleged that Simmons had attempted to appear in court in his trade name 
of Simmons Auto Company, and urged that a party could not plead nor act under 
a trade-name. We construe a statement which we find in defendant’s brief, how- 
ever, to mean that it does not insist on these exceptions, and that same may be re- 
garded as abandoned. We have, therefore, taken into account only the merits of 
the case. 

Defendant alleges that plaintiff represented that the car was a 1927 model, 
when it was in fact a 1925 model. The policy states that it is to be void if the in- 
sured has concealed or misrepresented any material fact or circumstance concern- 
ing the insurance or the subject thereof. Misrepresentation of the model is, un- 
der the policy, a breach of warranty. 


The evidence shows that the car is a 1925 model. The plaintiff, seemingly 
apprehensive that the policy might be attacked on this ground, alleges (we abbre- 
viate but do not otherwise change his averment): “That he authorized W. F. Sim- 
mons to procure this insurance; * * * and the said W. F. Simmons gave to S. La- 
cey Dickerson, the agent of the defendant company, the serial and motor number 
of the automobile and asked him to write the policy, and the said Dickerson had 
on his desk, and referred to, a little book from which he secured the model of the 
car and the year of its manufacture; that petitioner did not himself know the 
year in which the car had been manufactured, and made no representations to de- 
fendant’s agent on the subject, but exhibited the car itself,” etc. 


According to Mr. Reed, he bought the car from Simmons for $675, paying 
$175 in cash and executed twelve notes, amounting in the aggregate to $500, repre- 
senting the balance of the purchase price. That under agreement with Simmons, 
the car was insured to protect the notes. That Simmons and himself went into 
Washington Bank & Trust Company to have the notes fixed up, and met Dicker- 
son while in the bank; that Simmons asked him if it would be satisfactory to give 
Dickerson the insurance;,. that he assented; that they (meaning Simmons and 
himself) had the car standing outside the bank; that Mr. Dickerson looked at it, 
and then went down to his office and fixed up the insurance; that he had a bill of 
sale of the car, which Mr. Dickerson saw, and made on it a notation, “fire and 
theft only.” The document in question was produced; it is in fact not a bill of 
sale, but an invoice, made out with lead pencil. The memoranda which the wit- 
ness mentioned is on it, and appears to have been written by a different hand than 
the one by which the invoice was made out. The invoice referred to as a bill of 
sale shows the price of the car in the sale from Simmons to Reed, its motor and 
serial number, but does not state the model. Further testifying, he says that Mr. 
Dickerson asked him no question concerning the model of the car, and did not in 
his presence or hearing ask Mr. Simmons any question concerning the same. That 
he authorized Mr. Simmons to procure the insurance; that Simmons in doing so 
acted as his agent; that Simmons and Mr. Dickerson left the bank together; that 
he remained until they were gone; he did not know what representations Simmons 
made to Dickerson after they left the bank; that Dickerson did not get the infor- 
mation for writing the policy by an examination of the automobile, but relied upon 
the information given him by Simmons; that the policy was not delivered to him, 
but was sent by Dickerson direct to the Washington Bank & Trust Company, to 
which the loss was made payable. 
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According to Simmons, he and Reed went into the bank together to have the 
notes drawn up that were to be given him for the credit price of the car. Dickerson 
came in, upon which he suggested to Reed that the insurance be given Dickerson, 
to which Reed assented; that he then handed Dickerson the bill of sale. This pa- 
per called a bill of sale is in fact an invoice. He says that it contained the infor- 
mation Dickerson wanted in order to make out the policy. That Dickerson made 
a notation; that Dickerson and himself then left the bank, Reed not going with 
them; that he (Simmons) did not go to Dickerson’s office ; that Dickerson made 
the policy payable to and mailed it direct to the bank; that he never represented 
the model of the car to anybody; that the model was never mentioned in the con- 
versation between him and Dickerson. 

Simmons and Reed, however, are not in accord on the question of agency. 
Simmons says he was not Reed’s agent in procuring the insurance; that he mere- 
ly suggested to Reed that he give it to Mr. Dickerson, and that Reed assented. 

Mr. Simmons, further questioned, says: 

“Q. You did not give him any information? A. He asked Mr. Reed where he 
lived and where he was working; and I had given Mr. Reed the bill of sale. 
Mr. Reed handed Mr. Dickerson the bill of sale, and Mr. Dickerson asked 
Mr. Reed what kind of insurance he wanted. Mr. Reed said, ‘Fire and theft’; 
and Mr. Dickerson put the bill of sale in his pocket.” 

Dickerson says: “I happened to meet W. F. Simmons in the Washington Bank 
and Trust Company, and he gave me a memorandum of the car number, motor 
number, and I asked him the year model, and I issued the policy for Jesse Reed, 
and I never saw Jesse Reed until after the loss occurred.” 

Further questioned, he again said that he had a conversation with Simmons 
in the Washington Bank & Trust Company; that if Reed was present, he did not 
know it, and did not see him; that no one except Simmons discussed the policy 
with him prior to the alleged theft; that a memorandum was given him by Sim- 
mons in the Washington Bank & Trust Company, and he issued the policy based 
thereon; that he never saw the car at any time; that Simmons while in the bank, 
at his request, gave him the model of the car. 

“Q. What was the model of the car he gave you? What year? A. 1927, as I 
remember. Whatever was in the policy. 

“Q. Did you have any means of knowing what the model of that car was? 
A. No, sir. Nothing except Mr. Simmons’ word for it— 

“Q. Did you ever see this alleged bill of sale which contains the motor and 
serial numbers of the car? A. I possibly have. I am not sure; but I got my me- 
moranda from Mr. Simmons. I do not know if this is the original bill of sale. 

“Q. Did you get that bill of sale from Mr. Reed? A. Mr. Simmons.” 

He was shown the bill of sale which, as stated, is an invoice, and then asked: 

“Q. Is the handwriting in the circle on the bill of sale yours? A. No, sir.” 

_ He further states that Simmons gave him a memorandum in writing contain- 
ing the model of the car; asked to produce it, and he answered: “It may be in 
my old office. I don’t know whether it is or not.” 

No memoranda of any kind was produced by him. The only memoranda pro- 
duced was the invoice produced by Reed and Simmons with the memorandum on 
it in lead pencil. It seems likely from this that the memorandum which Dickerson 
received was this invoice, which shows the price that Reed had paid and was to 
pay for the car, its serial and motor number, but says nothing about the model. 

The authentic act of sale conveying the car from Simmons to Reed is a print- 
ed form. Before it was used it had blank spaces left in it for the motor and ser- 
ial number and the model. The blanks for the serial and motor number were fill- 
ed up, but the space in which the model was to have been stated was left blank. 
It would seem from this that the authentic act was likely passed upon the informa- 
tion contained in the invoice produced by Reed and Simmons. 

Dickerson thought he wrote the policy the same day he had the conversation 
with Simmons in the bank. The invoice and the act of sale are both dated Sep- 
tember 25, 1929; but the policy was not issued until September 28, 1929. 

[2-4] He who contends that he is exonerated must prove the payment or the 
fact which has produced the extinction of the obligation. Civil Code, art. 2232. 
The defendant cites us cases holding that the misrepresentation of the model of a 
car is justifiable grounds for refusing payment of a policy; but the question pres- 
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ently in hand does not depend on authorities, but on the credibility of witnesses 
and the preponderance of proof. According to Messrs. Reed and Simmons, they 
did not furnish Mr. Dickerson with any information concerning the model of the 
car. Dickerson is positive that Simmons furnished him the model appearing in 
the policy. The burden of proof is on the defendant to show misrepresentation on 
the part of the insured. The preponderance of the proof is against the defendant 
in the matter of misrepresentation concerning the model. And in the matter of 
credibility we are unable to conclude that the plaintiff and intervener is any less 
credible than the agent that represented defendant in the matter of the insurance. 
We therefore decline to hold that the lower court erred in refusing to release the 
defendant on the ground that plaintiff had misrepresented the model of the car. 

[5-7] The next defense is that the defendant is discharged because the car was 
not kept in a garage as the policy requires. The stipulation is that, “The automo- 
bile described is usually kept in private garage located on Huron Avenue, Boga- 
lusa, La. 

This is a warranty, and the defendant urges that it was violated. 

Reed testifies that on coming home from the Covington Fair, about midnight, 
on the night of October 20, 1929, he left the automobile in front of his house, and 
the next morning it was gone. His garage is close to, if not attached to, his resi- 
dence. He explains his act in leaving the automobile on the street by saying “that 
it (meaning his garage) was so close to drive in, I left it out.” 

It further appears that the transmission of the car could be locked. Reed 
says, “I had it locked, and the key was in my pocket.” Asked if he knew whether 
it was locked or not, his answer was, “I tried it and it did not shift.” He in- 
sists that the car was locked, that he locked it. But if he had locked it, he should 
have had the key and produced it on the trial. Then, again, if the transmission 
had been locked, the car could not have been driven away unless the key was left 
in the lock. The policy, however, did not require that the car be kept in the ga- 
rage every night nor that its transmission be kept locked when not in use. The 
word “usually,” as defined in standard dictionaries, is said to mean “commonly,” 
“customarily,” “ordinarily.” The language “usually kept in’ does not mean that 
the automobile had to be kept in the garage all the time, nor was more care re- 
quired in that respect at night than in the ‘daytime. In a doubtful case the agree- 
ment is interpreted against him who has contracted the obligation. Civil Code, 
arts. 1957, 1958. 

We do not feel justified in holding that the policy is not enforceable on this 
account. The warranty of the policy on this subject is not shown to have been 
violated within the sense and meaning of the policy. 

[8] Defendant alleges that plaintiff did not render proper assistance in help- 
ing to recover the car. 

The defense is: “That plaintiff failed to assist your defendant in tracing and 
locating said automobile alleged to have been stolen, in that numbers of the li- 
cense on said car were given as number 23-358 and 23-385; that your defendant in- 
vestigated said license numbers, and neither of them were taken out in the name of 
plaintiff or covered said car.” 

The plaintiff furnished defendant, as the license number, one of the numbers 
mentioned. It was investigated and found to be incorrect. He then furnished the 
other number above mentioned, and it was investigated, and was found to be in- 
correct. 

Reed testified that the car had on it, when stolen, the same license that was 
on it when he bought it from Simmons. He obtained from Simmons the same li- 
cense number he furnished the defendant. 

Simmons, questioned at length on the subject, says that he bought the car 
from H. A. Testard. That he first sold it to a man named Greenburg, who re- 
turned it; that he then sold it to a man living near Bogalusa, whose name he 
could not remember, keeping no record of this sale. This man, he says, paid a 
small price, for which he gave him a receipt; that the man kept the car about a 
month and bought a license for it, then returned it. That he knew this man’s un- 
cle; that the uncle lived in Bogalusa. Asked the uncle’s name, he had forgotten 
the name of the uncle. After this man returned the car, he sold it to Reed for 
$675, from whom he claims to have exacted $175 cash and took notes amounting 
to $500 representing the balance of the purchase price; that the insurance, the sub- 
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ject of this suit, was taken out in order to protect these notes. In case of re- 
covery, the amount recovered goes to Simmons. 

The facts in the case of Mrs. Nell Perry v. Fidelity & Guaranty Fire Corp. 
(La. App.) 136 So. 755, this day decided, in which a similar situation exists, and 
defendant’s contention in that case have been kept in mind. 

The policy stipulation on the subject of cooperation is as follows: “In the 
event of loss, and whenever requested by the defendant, assured shall assist in 
the recovery of the property insured hereunder, by means of replevin proceedings 
or otherwise; in effecting settlement, securing evidence, obtaining the attendance 
of witnesses and prosecuting suits to such an extent and in such manner as is 
deemed desirable by the Company; and this Company shall reimburse the assured 
for any expenses incurred at its request.” The co-operation required by the pol- 
icy does not consist in furnishing the insurer with the license number of the car 
in case it is stolen. The co-operation required concerns other matters. 

Consequently, assured’s failure to furnish the correct license number is not 
a ground for holding that plaintiff's failure in that respect constituted a breach 
of the policy. 

[9] Defendant finally alleges that the terms of the policy were violated, in 
that no proof of loss was filed with defendant within sixty days after said al- 
Icged loss, as provided in the policy, which fact estops plaintiff and intervener 
from claiming any damages under the terms of the policy. 

The plaintiff alleges that on or before October 25, 1929, he and W. F. Sim- 
mons made demand on the defendant for blanks upon which to make proof of 
loss and furnished the defendant with all the data required in the ordinary proof 
of loss; that the company refused to give them blanks on which to make proof 
of loss until they arrived at an amicable settlement; that more than sixty days 
had elapsed since making said demand. 

The evidence shows that this demand was made within two or three days 
after the loss of the car. It is sufficient to find in the record proof of loss made 
out in due form, dated October 22, 1929. 

Under the law Act 59 of 1921, § 3, defendant’s failure to furnish blanks for 
proof of loss when requested by the plaintiff, and to pay the loss within sixty 
days thereafter, renders the insurance company liable to the statutory damages 
provided for in that act, and at the same time creates a statutory right in the 
assured to demand the same. This defense, therefore, cannot prevail. 

The judgment appealed from, to the extent that plaintiff’s demand for 25 
per cent. damages under the Act 59 of 1921, § 3, was refused, is erroneous. In 
all other respects it is correct. 

The judgment appealed from is therefore annulled, avoided, and set aside 
to the extent that plaintiff's demand for 25 per cent. damages is refused; and 
it is now ordered, adjudged, and decreed that plaintiff, Jesse Reed, have and re- 
cover judgment against Fidelity & Guaranty Fire Corporation of Baltimore, Md., 
for 25 per cent. damages as provided in Act 59 of 1921, § 3; that the judgment 
herein appealed from in all other respects be affirmed. 

Defendant-appellant to pay cost of both courts. 

Le Blanc, J. (dissenting). 

In this case I agree with the majority opinion in all points except as to the 
alleged breach of warranty regarding the description of the automobile. The 
opinion concedes that the age of the car is misstated in the policy. It holds, 
however, that there was no misrepresentation on the part of Simmons, who acted 
as plaintiff's agent, as he did not supply the information regarding the age of 
the automobile. If Simmons did not give that information as the agent testi- 
fies he did, I am at a loss to know from what source it was derived. Simmons’ 
testimony in my opinion is not any more worthy of belief than Dickerson’s, the 
insurance agent. : ‘ 

The circumstances, I believe, favor Dickerson on this point, and for these 
reasons I respectfully dissent. 
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WORTH et al. v. WAGNER et al. No. 146. 
Supreme Court of Michigan. Oct. 5, 1931. 
238 Northwestern Reporter 175. 
2. INSURANCE. ; 

Statute authorizing assignor and assignee to join in action where cause of 
action in tort has been assigned by insured to insurer is permissive (Pub. Acts 
1929, No. 271). 

Pub. Acts 1929, No. 271, does not change the rule that personal and 
property damage may be recovered in the same action nor affect the suit 
other than as to the party in interest. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

3. INSURANCE. 


Insurer who, on payment of part of damage, took an assignment for part 
of the damage, may be joined as party plaintiff in an action by injured party 
to recover the whole damage (Pub. Acts 1929, No. 271). 

(For other cases, see Insurance, Dec. Dig. § 607.) 


Error to Circuit Court, Calhoun County; Blaine W. Hatch, Judge. 

Action by Glenn Worth and another against Timothy Wagner and another, 
copartners doing business as Wagner Bros. Auto Company, and another. Judg- 
ment of dismissal, and plaintiff brings error. 

Reversed and remanded. 

Argued before the Entire Bench, except North, J. 

George A. Winkler, of Battle Creek, and Dean W. Kelley, of Lansing, for 
appellants. 


Howard W. Cavanagh and Walter P. North, both of Battle Creek, for ap- 
pellees Wagner Bros. 

Maxwell B. Allen, of Battle Creek, for Ray Eagy. 

Freap, J. 

This is appeal from a judgment dismissing the cause for misjoinder of parties 
plaintiff. The action is for damages for personal injuries and property loss in an 
automobile collision covered by an insurance policy. The declaration. is not quite 
specific, but apparently intends to charge that the property loss has been paid 
plaintiff Worth by plaintiff insurance company, and the latter has been subro- 
gated to Worth’s right of action for property damage. As presented by counsel, 
the question is upon the construction of Act. No. 271, Pub. Acts 1929, amending 
the statute requiring actions to be brought in the name of the real party in 
interest by adding: “Provided further, That where an assignment of a part of 
a cause of action in tort has been made by an insured to an insurer, both 
assignor and assignee may join in an action on such claim, and a joint judgment 
shall be rendered for all the damages to which either or both may be entitled.” 

Defendants contend the declaration alleges two separate causes of action, 
one for personal injuries and one for property damage, although they arose out 
of the same acts of negligence; and the statute applies only when suit is brought 
for property damage alone because it is only part of such cause of action which 
is assigned to the insurer. This contention would require separate actions for 
personal and property damage in all cases where an insurer pays and _ takes 
assignment for property loss, and the statute would not apply where the insurer 
pays the whole property loss. Plaintiffs say the cause of action is single. 


The question is interesting, but we do not think it is directly involved here 
because of the purpose and evident intent of the statute. 

[1] There is no doubt of the proposition that both personal and _ property 
damage may be recovered in a single action by the injured party. In Heck v. 
Henne, 238 Mich. 198, 213 N. W. 112, it was held that, where an insurer pays 
the property damage and takes an assignment of the insured’s right of action 
therefor, they could not be joined as plaintiffs. The statute was designed to per- 
mit such joinder. It does not assume to change the rule that both kinds of dam- 
ages may be recovered in the same action nor affect the suit other than as to 
the party in interest. 


[2-4] It is permissive and remedial. Giving it force to effectuate its purpose, 


we think it allows the injured party to sue for his whole damage, and, if an 
insurer has paid and taken an assignment for part of it, the latter may be joined. 
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This construction is particularly persuasive because it preserves the long-established 
policy of the state to discourage municipality of suits and to require all damages 
from a wrong to be assessed by the same jury and in the same action. 

Judgment reversed, and the cause remanded for further proceedings, with 
costs to plaintiffs. 


Butzel, C. J., and Wiest, Clark, McDonald, Potter, Sharpe, and Fead, JJ., 
concur. 


KIPKEY v. CASUALTY ASS’N OF AMERICA. No. 143. 
Supreme Court of Michigan. Oct. 5, 1931. 
238 Northwestern Reporter 239. 
1. INSURANCE. 

Under automobile liability policy providing that insurer will defend negli- 
gence action, where insurer does defend, it becomes liable on rendition of judg- 
ment without payment thereof by assured, though policy contains “no action” 
clause. 

Basis of insurer’s liability under policy requiring it to defend action 

for damages and giving it control of the action, is that such provisons 
render ambiguous contract otherwise for indemnity against loss in joining 
in same instrument characteristics of insurance against liability with in- 
demnity against loss; that insurer having defended the negligence ac- 
tion is estopped from denying that contract is one of liability; and that 
the “no action” clause, prohibiting action against insurer on the policy 
until final judgment has been paid by insured, does not eliminate such am- 
biguity. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 


In construing policies, clauses favoring insured dominate those for insurer’s 
benefit. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Wayne County; Harry B. Keidan, Judge. 

Proceeding in garnishment by Dora Kipkey against the Casualty Associa- 
tion of America, a reciprocal insurance exchange, garnishee defendant of Har- 
ry F. Whitaker, principal defendant. Judgment for plaintiff, and garnishee de- 
fendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

James B. Van Vechten, Jr., of Detroit, for appellant. 

Willard McIntyre, of Grand Rapids, and Coulter, Bogle & Hampton, of De- 
troit, for appellee. 

Feap, J. 

December 11, 1929, plaintiff had judgment against Clarence Jackson for in- 
juries sustained in an automobile collision. Defendant, insurer in a policy to 
Jackson, assumed and conducted the defense of the negligence suit. March 8, 
1930, plaintiff brought garnishment proceedings against defendant on the judg- 
ment. Defendant disclosed and claims that it is not indebted to Jackson under 
the policy because the contract is for indemnity against loss, not insurance 
against liability; Jackson has not paid the judgment, and therefore has sustained 
no loss. 

The pertinent portions of the policy are: 

(1) To Indemnify the person, firm or corporation, named in statement 1 cof 
the schedule of statements and herein called the Assured, Against Loss From 
The Liability Imposed By The Law Upon The Assured for damages on account 
of bodily injuries or death etc. * * * 


“(2) To Defend in the name and on the behalf of the Assured any suit 
brought against the Assured to enforce a claim whether groundless or not, for 
damages etc. * * * 

“A. Upon the occurrence of an accident the Assured shall give immediate 
written notice thereof, with the fullest information obtainable at the time, to 
the Association etc. * * * If thereafter any suit is brought against the Assured 
to enforce such a claim, the Assured shall immediately forward to the Asocia- 
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tion at its Home Office every summons or other process as soon as the same 
shall have been served on him. The Association shall have the right to settle 
any claim or suit. Whenever requested by the Association, the Assured shall 
aid in securing information, evidence, and the attendance of witnesses; in ef- 
fecting settlements; and in prosecution of appeals. The Assured shall at all 
times render the Association all co-operation and assistance within his power. 

“E. The Assured shall not voluntarily assume any liability; nor interfere in 
any aadaaion or legal proceedings conducted by the Association on account 
of any claim; nor, except at his own cost, settle any claim, nor incur any other 
expense without the written consent of the Association previously given; except 
that he may provide at the time of the accident, and at the cost of the Asso- 
ciation, such immediate surgical relief as is imperative. 

“K. No action shall be brought against the Association under or by rea- 
son of this policy unless it shall be brought by the Assured for a loss, defined 
hereunder, and a final judgment has been rendered in a suit described hereunder, 
and within ninety days from the date of such judgment, to-wit: for a loss that 
the Assured has actually sustained by the Assured’s payment in money—(a) of 
a final judgment rendered after a trial in a suit against the Assured; (b) of the 
expenses (excluding any payment in settlement of a suit or judgment) incurred 
by the Assured in the defense of a suit against the Assured. The Association 
does not prejudice by this condition any defenses against such action that it may 
be entitled to make.” 

Similar policies, except that they did not contain the equivalent of clause K, 
the “no action” clause, were considered in Griffin v. General Casualty & Surety 
Co., 231 Mich. 642, 204 N. W. 727, and Barney v. Preferred Automobile Insur- 
ance Exchange, 240 Mich. 199, 215 N. W. 372. In both it was held that the 
clauses requiring the insurer to defend action for damages and giving it control 
of the suit are attributes and characteristics of insurance against liability, and 
their inclusion in a policy otherwise for indemnity against loss renders the con- 
tract ambiguous. In both cases the insurer was held liable without payment of 
judgment by the insured; in the Griffin case on the ground that, because it had 
defended the negligence suit, it was estopped from claiming that the policy was 
not one against liability; and in the Barney Case, where the insurer did not 
defend, upon the ground that the ambiguity in the contract should be resolved 
in favor of the assured. In the latter case there was some discussion of the 
force of a no action clause, but, as the policy contained no such clause, the effect 
to be given it was not in issue and the discussion is not controlling. 

Because of such discussion and the weight of authority, defendant contends 
that the no action clause removes the ambiguity in the policy, and payment of 
judgment by the assured is a condition precedent to insurer’s liability to him. 


At present, a majority of the courts which have passed upon the point hold 
that, where the policy is of indemnity against loss and contains a no action 
clause, the insured cannot recover on it until he has paid the judgment, although 
the insurer agreed to and did defend the act for damages. Finley v. United 
States Casualty Co. (1904) 113 Tenn. 592, 83 S. W. 2, 3 Ann. Cas. 962; Connolly 
v. Bolster (1905) 187 Mass. 266, 72 N. E. 981; Poe v. Philadelphia Casualty Co. 
(1912) 118 Md. 347, 84 A. 476; canines v. Georgia L. Ins. Co. (1914) 189 Ala. 
130, 66 So. 649; Fidelity & Casualty Co. of New York v. Martin (1915) 163 Ky. 
12, 173 S. W. 307, L. R. A. 1917F, 924; Treloar v. Keil & Hannon (1918) 36 Cal. 
App. 159, 171 P. 823; Emerson v. Western Automobile Indemnity Ass’n (1919) 
105 Kan. 242, 182 P. 647; Glatz v. General Accident, F. & L. Assurance Corp. 
(1921) 175 Wis. 42, 183 N. W. 683; Luger v. Windell (1921) 116 Wash. 375, 199 
P. 760, 37 A. L. R. 641, overruling Davies v. Maryland Cas. Co. (1916) 89 Wash. 
571, 154 P. 1116, 155 P. 1035, L. R. A. 1916D, 395, 398; Shea v. U. S. Fidelity & 
Guaranty Co. (1923) 98 Conn. 447, 120 A. 286; Combs v. Hunt (1924) 140 Va. 
627,'125 S. E. 661, 37 A. L. R. 621; Boling v. Ashbridge (1925) 111 Okl. 66, 238 
P. 421; Thacher v. A2tna Accident & Liability Co. (C. C. A.) 287 F. 484, 28 A. 
L. R. 1280; Notes in 48 L. R. A. (N. S.) 184, 6 A. L. R. 380, 28 A. L. R. 1301, 37 
Ay LER. 637. 


In construing the policy, some of these courts stress the no action clause 
and hold that, in its absence, there is ambiguity and an insurer is liable for the 
judgment, without its payment by the assured, if the insurer defends the negli- 
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gence suit, Blanton v. Kansas City Cotton Mills Co. (1918) 103 Kan. 118, 172 
P. 987, L. R. A. 1918E, 541, distinguishing Carter v. AStna Life Insurance Co. (1907) 
76 Kan. 275, 91 P. 178, 11 L. R. A. (N. S.) 1155; or is liable where it does not 
defend, Fentress v. Rutledge (1924) 140 Va. 685, 125 S. E. 668, distinguishing 
Combs v. Hunt, supra. 

On the other hand, others of them hold that the no action clause adds noth- 
ing to the character of the contract as indemnity against loss and, contrary to 
our rule, deny liability before payment of judgment by the assured, although 
the no action clause be absent. Transylvania Cas. Ins. Co. v. Williams, 209 Ky. 
626, 273 S. W. 536; London & Lancashire Indemnity Co. v. Cosgriff (1924) 144 
Md. 660, 125 A. 529; U. S. Fidelity & Guar. Co. v. Williams (1925) 148 Md. 289, 
129 A. 660. 

The contrary view, still in the minority but growing in favor in the later 
cases, is that, where the insurer agrees to and does defend the negligence action, 
it becomes liable to the assured upon rendition of judgment and without the 
necessity of payment by the assured, although the policy contains a no action 
clause. Saunders v. Frankfort M. A. & P. G. Ins. Co. (1904) 72 N. H. 485, 57 
A. 655, 101 Am. St. Rep. 688; Patterson v. Adan (1912) 119 Minn. 308, 138 N. W. 
281, 48 L. R. A. (N. S.) 185; Elliott v. Aétna Life Ins. Co. (1917) 100 Neb. 833, 
161 N. W. 579, L. R. A. 1917C, 1061; Elliott v. Belt Auto Ass’n (1924) 87 Fila. 
545, 100 So. 797; American Indemnity Co. v. Fellbaum (1924) 114 Tex. 127, 263 
S. W. 908, 37 A. L. R. 633; West v. MacMillan (1930) 301 Pa. 344, 152 A. 104. 

In some of these cases it is said that the no action clause applies only when 
the insurer refuses to defend; and liability has been denied in such case. Ameri- 
ean Automobile Ins. Co. v. Cone (Tex. Civ. App. 1923) 257 S. W. 961. 

But Missouri, which must also be counted in the minority column, in Goerss 

v. Indemnity Co. (Mo. App. 1928) 3 S. W. (2d) 272, 273, has held that, although 
the policy contained the no action clause and the insurer refused to defend, the 
debt became due and garnishable upon judgment because the defense clauses 
denominate the character of the contract and render it one of insurance against 
liability. And other courts have held that failure to defend is a breach of con- 
tract which results in a waiver of the no action clause and subjects the insurer 
to an action for damages or payment of the judgment. In re Empire State 
Surety Co. (1915) 214 N. Y. 553, 108 N. E. 825. Independent Milk & Cream Co. 
v. AXtna Life Ins. Co. (1923) 68 Mont. 152, 216 P. 1109; St. Louis Dressed Beef 
. Provision Co. v. Maryland Casualty Co., 201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 
12. 

We need not discuss the authorities in detail, but the range and conflict of 
opinion are set out to indicate the impossibility of reconciling the decisions and 
the inadvisability of permitting dicta to control an issue. 

In the Griffin Case this court adopted the rule of ambiguity and estoppel 
which forms the basis of most of the minority decisions. The question is 
whether the ambiguity and estoppel are eliminated by the no action clause. 

[1, 2] The ambiguity in such policy does not arise out of uncertainty of the 
language of its provisions, but out of the dual nature of the contract, the join- 
ing of characteristics of insurance against liability with indemnity against loss 
in the same instrument. The no action clause does not eliminate the element of 
insurance against liability given the policy by the defense clauses. Nor can it 
add legal certainty to the already certain language “indemnity against loss.” It 
merely rewrites, with addition of time, the latter provision. West v. MacMillan, 
301 Pa. 344, 152 A. 104. The purpose of the insurer may have been to cause it 
to control the contract, but it is in accord with the recognized rules of con- 
struction that clauses favoring the insured shall dominate those for the benefit 
of the insurer. In any event, the contract still retains its dual character, and 
the same ambiguity which was found in the Griffin and Barney Cases remains. 
Under the authority of the former, defendant, having defended the negligence 
action, is estopped from denying that the contract is of insurance against liability. 
Upon rendition of the judgment, defendant became indebted to Jackson, and 
the garnishment proceedings were maintainable. 

Judgment for plaintiff affirmed, with costs. 


3utzel, C. J., and Wiest, Clark, McDonald, Potter, Sharpe, and North, JJ., 
concur. 
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COHEN v. METROPOLITAN CASUALTY INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, Fourth Department. Oct. 7, 1931. 
252 New York Supplement 841. 
1. INSURANCE. 


Statute providing for absolute liability under “motor vehicle liability policy” 
applies only to required policies (Vehicle and Traffic Law, §§ 94-d, 94-e and 
94-i, as added by Laws 1929, c. 695). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Injured person seeking to enforce absolute liability of automobile owner’s 
insurer for accident has burden to prove liability policy was required policy 
(Vehicle and Tratiic Law, §§ 94-d, 94-e and 94-i, as added by Laws 1929, c. 695). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Appeal from Trial Term, Monroe County. 

Action by Morris Cohen against the Metropolitan Casualty Insurance Com- 
pany of New York. From an order and judgment of the Supreme Court, &trik- 
ing out certain defenses and granting summary judgment in favor of plaintiff, 
defendant appeals. 

Judgment reversed on the law, and motion denied. 

Argued before Sears, P. J., and Crouch, Taylor, Edgcomb, and Thompson, JJ. 

Hubbell, Taylor, Goodwin, Nixon & Hargrave, of Rochester (W. Clyde 
O’Brien, of Rochester, of counsel), for appellant. 

Lester Fishman, of Rochester, for respondent. 

Harry L. Taytor, J. 


Plaintiff was injured by being struck by an automobile owned by Jeanette 
Greenberg. He has been unable to enforce a judgment which he obtained against 
the automobile owner. The owner had a liability policy with this defendant, and 
plaintiff sued to recover under the policy. Defendant in its answer sets up two 
defenses: (1) That the automobile is a business car instead of a pleasure car 
as claimed to have been specified in the policy; and (2) that the tort-feasor re- 
fused and failed to co-operate with this defendant in defending the former action 
pursuant to the terms of her policy; whereby this defendant disclaimed and 
declined to assist the car owner in her defense. Plaintiff has moved for and 


obtained a summary judgment, the said defenses having been first stricken out 
as sham and frivolous. 


Plaintiff makes the claim on this appeal that the policy is comprehended by 
section 94-i, as added by Laws 1929, c. 695 (in effect when this policy was issued, 
now section 94-k) of article 6-A, Vehicle and Traffic Law, known as the Financial 
Responsibility Law. 

[1] A reading of the whole act, and, in particular, sections 94-i, 94-d and 
94-e, convinces us that the words “Motor Vehicle Liability Policy” as defined in 
the act must refer to “required” policies only. To make the act applicable to all 
liability policies would mean that whenever such a mishap occurred the insurance 
carrier would always be absolutely liable under all circumstances. We cannot 
concur with this reading. The purpose to be furthered by the act, and its limita- 
tions, are clearly apparent. It is intended to protect the public from suffering 
loss through the carelessness of automobile owners who have manifested their 
financial irresponsibility. It differentiates between car owners who have shown 
themselves to be irresponsible, and those who have not. It declares that when 
those who carry liability policies through legal compulsion cause damage in 
automobile operation, their insurance carriers are absolutely liable for the result- 
ing loss; but it lays down no such rule in the case of the automobile owner 
voluntarily carrying such a policy, whose responsibility has never been questioned. 
The construction contended for by plaintiff would encourage fraud and deceit, 
and would create a legal relationship so unfair and unreasonable as to be un- 
conscionable. 

[2, 3] The burden would rest upon plaintiff to prove that this was a required 
policy. The statute enabled him to ascertain the facts in this respect (sections 
94-d and 94-e). He has made no such claim. Therefore, he was bound to assume 
the burden on this motion to furnish an affidavit of some person having knowledge 
of the facts which would verify the cause of action before the defendant was 
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required to present any proof that its alleged defenses were good (Rules of 
Civil Practice, rule 113). 

[4] Defendant’s verified answer and the affidavit of its attorney state upon 
knowledge (1) that the automobile involved in the case was a truck, and not, 
as the policy represents, a “roadster,” and (2) facts to the effect that the car 
owner refused to co-operate with defendant in the action against her, all in 
violation of the terms of the policy, and that defendant duly disaffirmed. The 
only affidavit presented by plaintiff was that of his attorney. In it is an allegation 
that the automobile was a roadster, but nothing appears bearing upon co-operation. 

Under these circumstances, defendant should not have been deprived of its 
opportunity to litigate on the merits, and the order and judgment appealed from 
should be reversed upon the law and facts, with costs, and the motion denied, 
with $10 costs. Curry v. Mackenzie, 239 N. Y. 267, 146 N. E. 375; Coleman v. 
New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443; 
Barrett v. Jacobs, 255 N. Y. 520, 175 N. E. 275; Reed v. St. Paul Fire & Marinc 
Ins. Co., 165 App. Div. 660, 151 N. Y. S. 274; Dwan v. Massarene, 199 App. Div. 
= 192 N. Y. S. 577; Weinberg v. Goldstein, 226 App. Div. 479, 235 N. Y. S. 


Judgment and order reversed on the law, with costs, and motion denied, with 
$10 costs. All concur. 


PHILADELPHIA AUTO FINANCE CO., Inc, v. AGRICULTURAL 
INS. CO. OF WATERTOWN, N. Y. 
Superior Court of Pennsylvania. Jan. 30, 1931. 
2. INSURANCE. 


In action on automobile theft policy, pleading and proof that automobile 
was stolen held sufficient. 


No direct evidence of theft was required, in view of circumstances 


156 Atlantic Reporter 625. 


showing unsuccessful investigation to find automobile and subsequent 
recovery October 1, 1929. The plaintiff averred that on February 9, 1928, 
the car was reported as stolen, and that defendant through authorized 
agent on same day was informed by telephone of theft, which notice 
was confirmed in writing. 
(For other cases, see Insurance, Dec. Dig. §§ 635, 665[4].) 
3. INSURANCE. 
Insurer may waive conditions in policy although it contains stipulations to 
contrary. 
(For other cases, see Insurance, Dec. Dig. § 371.) 
4. INSURANCE. 
Whether there was waiver of conditions in automobile theft policy is fact 
question. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
5. INSURANCE. 


Evidence respecting notice of loss given under automobile theft policy held 
to show waiver of technical proofs of loss, where insurer required no further 
information. 

Notice given was on form furnished by insurer and gave knowledge 

of loss. It gave specific information as to policy, name of car, its engine 

and manufacturer’s numbers, and asked that insured be advised if further 

data was required. In such circumstances, it was duty of insurance com- 
pany, if it required further information or had objections to proofs fur- 
nished, to inform insured. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

6. INSURANCE. 


Insurer’s representative which countersigned policy was “authorized agent,” 
as regards authority to waive provisions respecting proofs of loss. _ 
Such representative was insurance company’s representative in such 
transaction as fully as an executive officer would have been, as it was a 
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general agent, and notice given general agent had same effect as notice 

given company at its home office. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

7. INSURANCE. : ; ; 

Where provision for furnishing proofs of loss is waived on insurer’s behalf 
by authorized agent, insurer is estopped from entering defense that proofs were 
not furnished. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 


Appeal from Municipal Court of Philadelphia County; John E. Walsh, Judge. 

Action by the Philadelphia Auto Finance Company, Incorporated, against the 
Agricultural Insurance Company of Watertown, N. Y. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, 
Baldrige, and Whitmore, JJ. 

Rawle & Henderson, of Philadelphia (Thomas F. Mount and Joseph W. 
Henderson, both of Philadelphia, of counsel), for appellant. 

Harry E. Apeler and Henry J. Scott, both of Philadelphia, for appellee. 

BALpRIGE, J. 

This is an action in assumpsit on a theft insurance policy covering an auto- 
mobile. The case came on for trial before a judge sitting without a jury, and 
a verdict was rendered in favor of the plaintiff; hence, this appeal. 

The plaintiff company is engaged in the business of financing automobiles, 
and, in the course of its business, leased an automobile to Harry L. Tiefenbrun. 
It applied for, and obtained from, Henry A. Lewis, Inc., a policy of insurance, 
dated March 4, 1927, in the defendant company. The policy was issued in the 
name of Harry L. Tiefenbrun and contained a clause: “Loss, if any, shall be 
payable to assured and Philadelphia Auto Finance Co., Inc., as interest may 
appear, subject nevertheless to all the conditions of this Policy.” On February 
9, 1928, the automobile was reported stolen by the lessee, and the plaintiff, 
through its manager, telephoned and wrote to Henry A. Lewis, Inc., of the theft, 

It was contended upon the part of the plaintiff that the defendant company, 
through its authorized agent, waived any further proof of loss and agreed to 
make payment of its claim after the expiration of sixty days, provided the auto- 
mobile was not recovered. 

[1] The appellant’s first position is that no recovery could be had in an 
action on the policy by the lessor without the joinder of the lessee. It is un- 
necessary to decide if the joinder of Tiefenbrun was essential to a recovery 
as the question of nonjoinder was not raised, either “under the general issue or 
plea on the merits.” Bowers Co. v. London Assur. Corp., 90 Pa. Super. Ct. 121, 
125. This court will not consider a matter of defense which was not advanced 
in the court below. Kunkel v. Kunkel, 267 Pa. 163, 110 A. 73; Ruth-Hastings 
Glass Tube Co. v. Slattery, 266 Pa. 288, 109 A. 695. 

[2] The next question raised by the appellant is that there was no allegation 
in the statement of claim that the automobile was stolen and that there is not 
sufficient evidence in the record to support that contention. 

The plainiff averred that on February 9, 1928, the lessee reported that the 
car was stolen; and that the defendant, through its authorized agent, Henry A. 
Lewis, Inc., was on the same day, informed by telephone of the theft, which 
notice was confirmed in writing. The testimony shows that after receiving noti- 
fication of the theft, an unsuccessful investigation was made by the plaintiff to 
find the automobile; that the police department was duly informed and “fiyers 
were sent out to 500 cities throughout the United States; that the automobile 
was recovered on October 1, 1929, in Detroit Mich. While there was no direct 
evidence to prove the theft of the machine, that was not required; these circum- 
stances were sufficient for the judge to determine as a matter of fact that the 
car was stolen. 


[3, 4] The third point involved is whether there was sufficient evidence to 
establish a waiver of the provision requiring the filing of a proof of loss. The 
policy provided that, in the event of a loss, the assured should give forthwith 
notice in writing to the company and, within 60 days after the loss, give a state- 
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ment signed and sworn to by the assured, stating the time, place, and cause of 
the loss, sound value, etc. Admittedly, the plaintiff filed no sworn proof of loss, 
but it contends that the defendant waived, through its duly authorized agent, 
this provision in the policy. It has been ruled a multitude of times that an in- 
surance company may waive conditions in a policy although it contains stipula- 
tions to the contrary. Whether or not there was a waiver is a question of fact. 
Bonnert v. Penna. Ins. Co., 129 Pa. 558, 18 A. 552, 15 Am. St. Rep. 739; Simons 
v. Safety Mut. Fire Ins. Co., 277 Pa. 200, 120 A. 822; Evans v. Life Ins. Co., 294 
Pa. 406, 144 A. 294; Fedas v. Ins. Co. of State of Penna., 300 Pa. 555, 151 .A. 
285, 286; Witmer v. Royal Ins. Co., 68 Pa. Super. Ct. 12. 

In the Fedas Case, supra, Mr. Justice Kephart, delivering the opiinon of the 
court, said: “The utmost fair dealing should characterize the transactions between 
an insurance company and the insured. If the insurer, having knowledge of a 
loss, by any act throws the insured off his guard as to the necessity of perform- 
ing some duty enjoined by the policy, the insurer should not be permitted to 
take advantage of the failure to act. It has been held many times that an insur- 
ance company may waive filing a technical proof of loss. Waiver may be inferred 
from any act evidencing a recognition of liability, or from a denial of liability 
on other grounds than failure to file proof of loss.” 

[5] The notice given by the insured was on a form furnished by the defend- 
ant and gave knowledge to the defendant of the loss. It gave specific information 
as to the policy, the name of the car, its engine and manufacturer’s numbers, and 
asked that the insured be advised if further data was required. This was, in 
substance, all the information that could have been given by the plaintiff under 
technical proofs of loss. In such circumstances, it was the duty of the insurance 
company, if it required further information or had objections to the proofs fur- 
nished, to inform the insured. Gould v. Dwelling House Ins. Co., 134 Pa. 570, 
19 A. 793, 19 Am. St. Rep. 717; Zoller Co. v. Hartford Fire Ins. Co., 272 Pa. 
386, 390, 116 A. 359; Jenkins v. Franklin Fire Ins. Co., 282 Pa. 380, 127 A. 836. 
The notice apparently was given in good faith and fully and fairly disclosed all 
the information desired by the company. We have no trouble concluding that 
there was sufficient evidence of a waiver of technical proofs of loss. 

{6, 7] The question now presents itself: Was Henry A. Lewis, Inc., the 
authorized agent of the defendant company to make the waiver? Turning to the 
policy, we find a provision that it “shall not be valid until countersigned by a 
duly authorized agent of the company,” which, in this case, was Henry A. Lewis, 
Inc. This is an express acknowledgment that Henry A. Lewis, Inc., had authority 
to act in behalf of the defendant company; the policy is invalid without its 
signature. It was the insurance company’s representative in this transaction as 
fully as an executive officer would have been as it was a general agent (Essing- 
ton Enamel Co. v. Ins. Co., 45 Pa. Super. Ct. 550, 558), and a notice given to a 
general agent has the same effect as a notice given to the company at its home 
office. McGinness vy. Caledonian Ins. Co., 78 Pa. Super Ct. 376. 

The testimony shows that the defendant, during a period of several years, 
had issued to the plaintiff, through Henry A. Lewis, Inc., seventy-five to one- 
hundred policies; that ten or twelve losses had been sustained, which were reported 
to, and the payment therefor made by, this agency, including a previous loss 
under the very policy in suit. This express holding out of Henry A. Lewis, Inc., 
as its agent, and the course of conduct of the principal were sufficient to war- 
rant the finding of the court below. If the provision for the furnishing of proofs 
of loss was waived on its behalf by an authorized agent, then the defendant was 
estopped from entering the defense that the proofs were not furnished as re- 
quired by the policy. 

Judgment is affirmed. 


SCHRECK et al. v' STANDARD ACC. INS. CO. 
Superior Court of Pennsylvania. Feb. 27, 1931. 
156 Atlantic Reporter 565. 
1. INSURANCE. 


Insurer not requesting further submission or reappraisement could not, in 
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action on automobile collision policy, complain that by award made insurer could 
not exercise option of repairing automobile, instead of paying damages. 

(For other cases, see Insurance, Dec. Dig. § 595.) 
2. INSURANCE. 3 

Insurer acquiescing in appraisement of damaged automobile by appraiser ap- 
pointed by making no move to have it modified, waived alleged defects and 
inadequacies therein. 

_ (For other cases, see Insurance, Dec. Dig. § 576[3].) 
3. INSURANCE. 


Parties, having by insurance contract and by acts in procuring appraisal 
agreed to submit question of damages to insured automobile to appraisers they 
appointed, held bound by appraisers’ award. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

4. INSURANCE. 

Award of appraisers appointed by parties in accordance with automobile in- 
surance contract held competent evidence. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

5. INSURANCE. 

Clauses of automobile collision policy must be construed most favorably to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 


Automobile collision policy held to have insured against actual loss or damage 
to automobile, so that the element of depreciation was proper one for appraisers’ 
consideration. 

One article of the policy provided for indemnity against actual loss 

or damage to automobile, and in a later provision under the heading 

“declarations” the loss or damage was limited to actual cost of suitable 

repair or replacement, but there was also a rider which allowed insurer 


to deduct $50 in consideration of premium charged, and provided that, 
in consideration of the premium charged, it was agreed that policy should 


cover against actual loss or damage to automobile described in declara- 
tions. 


(For other cases, see Insurance, Dec. Dig. § 502.) 


Appeal from Court of Common Pleas, Bradford County; Charles M. Culver, 
President Judge. 

Action by William I. Schreck and another against the Standard Accident 
Insurance Company. From the judgment, defendant appeals. 

Affirmed. 


Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, Bald- 
rige, and Whitmore, JJ. 


H. W. Raymond, of Detroit, Mich., H. H. Mercereau, of Sayre, and John 
C. Ingham, of Towanda, for appellant. 


Howard F. Wilson, of Sayre, and J. Roy Lilley and William P. Wilson, 
both of Towanda, for appellee. 


PER CURIAM. 


Unless otherwise noted, the quotations are from the opinion of the lower 
court refusing a new trial. 


“This controversy arises out of a contract of insurance by which the defend- 
ant insured the plaintiffs against accidental injury and damage to a Cadillac 
automobile, owned by plaintiffs, by collision.” 

“At the opening of the trial counsel for both plaintiffs and defendant stated 
to the court that the question involved was one of law for the court and not 
of fact for the jury.” ' 

“The only question in dispute between plaintiffs and defendant in this contro- 
versy was the amount of damages sustained by plaintiffs and for which defendant 
was liable under its contract for insurance. That a liability in some amount 
existed was conceded, and, as the parties were unable to agree upon the amount, 
an appraisal in accordance with the provisions of the policy was held. 
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“A representative of defendant company was present and fully heard by the 
appraisers and had full knowledge of their considerations and the award was 
made in writing, signed by two of the appraisers and delivered to defendant 
company on or about April 25, 1929, and no complaint or objection appears to 
have been made by the company to the award so made until plaintiffs began 
pressing for payment of the amount, and then without stating in what particular 
it contended the award was inadequate, erroneous or not in compliance with the 
policy of insurance, it wrote a letter to plaintiffs’ counsel, stating in general 
terms that the award was not in compliance with the requirements of the policy 
of insurance, and that it refused to recognize liability thereunder. Answering 
this letter, counsel for plaintiffs wrote defendant company, calling its attention 
to the fact that it had not designated in what particular the award failed to com- 
ply with the provisions in the policy, and defendant company remained silent, took 
no further action to have an appraisement made in accordance with its con- 
tentions, nor did it take any action to set aside the award that was made, by 
flatly refused payment, and when suit was brought, in its affidavit of defense, it 
gave no further light as to its contention.” 

“At the trial of the case defendant admitted that the appointment of ap- 
praisers was proper and regular, and there is no allegation or contention that 
the appraisers acted dishonestly or improperly in the discharge of their duties. 
We think the appraisers did have jurisdiction of the subject matter, to wit, the 
matters submitted to them for their determination.” 

The duties of the appraisers are set out in the policy as follows: “In the 
event of an accident due to collision sustained by any of the automobiles de- 
scribed herein and resulting in loss or damage covered under insuring agreement 
1, paragraph ‘C,’ the amount of such loss or damage, or the nature and extent 
of the damage requiring repair or replacement is to be determined by the parties 
hereto, if possible; otherwise by two appraisers, one to be chosen by the named 
assured and one by the company. The two appraisers so chosen, if they are not 
able to agree may select a third and the award in writing of any two appraisers 
shall determine the amount of such loss or the nature and extent of the dam- 
age requiring repair or replacement. * * *: The company may accomplish such 
repair or replacement so determined by such means as it may elect, or, at the 
option of the company, pay in money the amount of the loss as fixed by the 
appraisers.” 

“Defendant contends that by the award made by the appraisers, it could not 
exercise its option of repairing the car to its original condition, instead of paying 
an amount in damages. There is no evidence in the case that defendant ever 
attempted to exercise such option; that it ever informed plaintiffs of its desire 
to repair the automobile in question or it in anywise offered to make such repairs. 
It simply remained silent and refused to pay the amount of the award upon its 
contention that the award was not in compliance with the policy of insurance, 
without designating in any wise in what particular it was defective or erroneous, 
and without making any effort to have the award corrected or set aside.” 


[1] The proper action on the part of the company, if it wished to avail itself 
of the alternative choice, which it claims is given under the policy by which its 
liability is limited to the actual cost of replacement, would have been to notify 
the plaintiff that it desired to have the opportunity to exercise that option. Such 
notice from it might have required action on the part of the plaintiffs and a 
further submission to the appraisers, or perhaps reappraisement, but, as this was 
not done, it could not at the trial be urged to defeat the plaintiff’s claim. 


[2] “The entire provision in the policy providing for an appraisal, under the 
authorities, was revocable. The entire provision might have been waived by 
either or both parties. If the entire provision could be waived, parts of the same 
could be waived. Having submitted the question of damages to appraisers, whose 
good faith in discharging their duties is not questioned, and the appraisers having 
submitted their appraisement in wrtiing to both plaintiffs and defendant, and 
defendant having acquiesced therein by making no move to have it modified or 


set aside, we believe it must be held to have waived the alleged defects and 
inadequacies therein now contended for by defendant.” 


_[3, 4] “The parties by the contract of insurance and by their acts in pro- 
curing an appraisal, agreed to submit the question of actual damages to the 
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appraisers they appointed instead of leaving the question of actual damages an 
open one to be determined by the jury from such evidence as could have been 
presented to the jury. Having thus selected the tribunal to determine the actual 
damages to the automobile and that tribunal having in good faith discharged its 
duties, ascertained the actual damages, and made its report in writing to the 
parties, we are of opinion both parties were bound thereby, and that the award 
so made was competent evidence, and it was the duty of the court to instruct 
the jury to find for the plaintiffs in the amount of that award.” 

[5, 6] The defendant contends that, apart from the failure to enumerate the 
suitable repairs and replacements necessary, the appraisers included “depreciation,” 
and that the use of that would indicate that the appraisement was not made in 
accordance to the provisions of the policy. Of course, if the insured is entitled 
to his actual loss and damage, depreciation is properly included. Article C of the 
policy provided for indemnity “against actual loss or damage.” In the “declara- 
tions” the loss or damage is limited to the actual cost of its suitable repair or 
replacement. These clauses above referred to are in the body of the policy. There 
is a rider which allows the company to deduct $50 in consideration of the pre- 
mium charged and provides further: 

“In consideration of the premium charged, it is understood and agreed that 
the policy to which this endorsement is attached shall cover against actual loss 
or damage to the automobile described in the declarations, in accordance with 
the provisions and conditions of insuring agreement 1, paragraph ‘C.’” 

“We, therefore, have in the body of the policy the liability of the company 
first fixed by the language last quoted. Then under a later provision in the policy 
under the heading, ‘Declarations,’ item 5, we have the language relied upon by 
the defendant in effect that the company’s liability ‘is limited to the actual cost 
of its suitable repair or replacement, etc.,’ and then we have the rider attached 
to the policy lessening to the extent of $50.00 the company’s liability, and fixing 
its liability less $50.00, to cover the actual loss or damage to the automobile.” 

“It seems to us, that an interpretation of these three clauses, considering that 
the first two are found in the policy proper, and the third in the annexed rider 
made part of the policy and relieving the company from liability to the amount 
of $50.00 on each individual claim, must be construed most favorably to the 
insured, and therefore, the protection given by the entire policy, to cover against 
actual loss or damage to the automobiles described in the declarations.” 

“Does not the liability fixed by this rider or special manuscript addition to 
the general policy govern? We believe it does.” 

“In Moore v. Lichtenberger, 26 Pa. Super. Ct. 268, page 270, Judge Porter 
speaking for the court said: ‘There was attached to the printed form and made 
part of the contract a special manuscript addition, which described the property 
insured, and contained this special covenant: “Guaranteed that the premiums 
and assessments on this policy shall not exceed $25.87 during the time for which 
it is written.” This special covenant thus added to the general printed form of 
the contract must be presumed to have been separately considered by the parties, 
and to express their exact agreement upon the subject to which it related, and 
must govern in so far as there is a repugnancy between it and the general coven- 
ants of the printed form. Grandin v. Rochester German Insurance Company, 107 
Pa. 26: Duffield v. Hue, 129 Pa. 94, 18 A. 566; Dick v. Ireland, 130 Pa. 299, 18 
A. 735; Lumberman’s Exchange v. American Cent. Insurance Company, 183 Pa. 
366, 38 A. 1081.” 


“If our interpretation of the contract be correct to the effect that, considering 
the entire contract and the rider attached, defendant insured plaintiffs against 
actual loss or damage to their automobile, the element of depreciation was a 
proper one for consideration of appraisers.” 


We think that the above excerpts from the opinion of the learned trial judge 
sustain the conclusion reached by it that the verdict should stand. The assign- 
ments are overruled. 

The judgment is affirmed. 
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CASUALTY 


4ETNA LIFE INS. CO. v. HEIDEN. No. 129. 
Supreme Court of Arkansas. Oct. 5, 1931. 
Rehearing Denied Nov. 2, 1931. 
2 Southwestern Reporter (2d) 392. 
1. INSURANCE. 
Insured, compelled to defend suit when insurer denied liability, held only en- 
titled to recover reasonable attorney’s fees from insurer. 
Liability insurance policy required insurer to defend at its own cost 
all suits upon claims covered by policy in addition to bearing expenses 
of litigation. Insurer, upon suit being brought against insured, contend- 
ed that policy was ineffective at time of accident, and therefore denied 
liability, and refused to defend suit. 
(For other cases, see Insurance, Dec. Dig. § 514.) 
5. INSURANCE. 
What would constitute reasonable attorney fee for defending suit against 
insured, when insurer denied liability, held question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Pulaski County; R. M. Mann, Judge. 

Suit by Herman Heiden against the AStna Life Insurance Company. Judg- 
ment for the plaintiff, and the defendant appeals. 

Reversed, and cause remanded for a new trial. 

This appeal is prosecuted from a judgment for the amount of attorney’s fees 
claimed by appellee to be due for his defense of a suit against him under the 
terms of a liability insurance policy issued by appellant, which refused to defend 
the damage suit against appellee, alleging it was not bound to do so because 
the premium on the policy had never been paid, and that the policy had been 
canceled before the injury occurred. 

Appellee owns and operates an amusement park and swimming pool known 
as “Millwood Park,” located on the Hot Springs Pike, about eight miles west of 
Little Rock. He applied to appellant company for liability insurance to cover 
the various risks from the operation of the amusement features, and opened the 
park on June 23, 1928. Appellant inspected and approved the risk, and on June 
10, 1928, issued and delivered to appellee its policy of insurance undertaking to 
indemnify him against loss resulting from claims for damages on account of 
injuries suffered or alleged to have been suffered by persons on the premises, 
by reason of the business conducted thereon. The policy limited the liability 
for injury to, or death of, one person to $5,000, “in addition to the expense of 
litigation as hereinafter mentioned,” and required appellant, at its own cost, to 
defend all suits upon claims covered by the policy. 


On the night of August 1, 1928, Wesley Walloch, a boy 16 years of age, 
was injured while diving into the swimming pool at Millwood Park. The next 
morning, appellee called at appellant’s office and gave notice of the occurrence, 
and was instructed by its agent not to make any offer of compromise in the 
event of a caim, but to leave the matter entirely to appellant. It was thought 
at the time that Walloch’s injuries were slight, but the newspapers announced 
on August 5, the boy’s neck had been broken, and on August 6, the appellant 
wrote appellee stating the policy issued to him had been canceled on the morn- 
ing of August 1, immediately prior to the accident that evening, and declined to 
defend against the claim. 


Suits were brought in September by the injured boy and his mother for 
damages, seeking to recover in the aggregate the sum of $60,000. Appellant 
having declined to defend the actions, appellee undertook the defense and em- 
ployed an attorney for the purpose, later employing another attorney to assist 
in the trial of the cases. The suits were consolidated for trial before a jury, 
resulting in a verdict for appellee, the judgment being affirmed on appeal to 
the Supreme Court. Appellee paid the attorneys $3,000 for their services, and 
brought this suit against appellant to recover under the policy of insurance the 
amount.expended by him in the defense of the Walloch suits. 

The complaint alleged substantially the facts stated herein, and, in addition, 
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the wrongful refusal of the appellant to defend the suits, and set up the amount 
of expenditures made by appellee, which were alleged to be necessarily incurred 
as a result in the defense of the litigation, and prayed judgment therefor in the 
sum of $3,000. 

Appellant filed its answer, later withdrawn, and in another answer denied 
that the policy of insurance had been issued as a binding contract. Stated that 
it was only delivered to appellee for the purpose of examination to determine if 
its provisions were satisfactory. That the premium was never paid, although 
twice demanded, and that on August 1, 1928, immediately prior to the accident 
in which Walloch was injured in the evening, appellee returned the policy to 
appellant stating it was unsatisfactory, and he declined to aecept it. That the 
policy was canceled on the morning of that day, and had never been in force. 
Denied any indebtedness to appellee in the sum claimed, or in any other sum. 

Upon the trial, appellee recovered a judgment for $2,900, with interest, be- 
ing the amount clamed to be paid out by appellee for attorney’s fees, etc., less 
the $100 premium due upon the policy. The appeal comes from this judgment, 
appellant contending that the court erred in the giving and refusing of certain 
instructions, and in the admission and exclusion of certain testimony. 

Frauenthal, Sherrill & Johnson, of Little Rock, for appellant. 

Donham & Fulk, of Little Rock, for appellee. 

Kirsy, J. (after stating the facts). 

The policy was issued and delivered. The premium was not paid, although 
twice demanded, but the parties swore to a different understanding about 
whether it was delivered on the condition that it was to cover the operation 
of a toboggan slide in the swimming pool. Finally appellant notified insured that 
it refused to cover this risk, the agent again demanding payment of the premium, 
and negotiations were begun with another agency for a policy that would cover 
the risks as desired by appellee. The evidence is in conflict as to what the 
agreement on this point and the surrender of the policy was; appellee, claiming 
that upon being informed that no other agency would probably issue a policy to 
cover the risk of a toboggan slide alone, agreed to procure another policy im- 
mediately covering all the risks, and to surrender appellant’s policy when this 
was done. Negotiations were begun with other agencies and before any policy 
was issued, this policy having been demanded after insured’s negotiations with 
other agents and their agreement to issue such policy as desired, was surrend- 
ered to appellant company on the morning of August 1, by appellee’s wife; not 
for cancellation, she said, but to prevent her having to make a trip to town 
upon receipt of the other policy. 

Appellant claimed the policy was canceled on the morning of the day of 
the accident in the evening, and denied any liability under the terms of its 
policy therefor. 

The evidence is in conflict, and a careful examination discloses it is suffi- 
cient to support the jury’s verdict against appellant on the question of liability. 


[1] The court is of opinion, however, that under the terms of the policy, 
conceding it to have been in force in accordance with the jury’s finding, the 
lower court erred in refusing to allow the admission of the testimony as to the 
reasonableness of the fees paid for the defense of the suit, and also in instruct- 
ing the jury, that, if they found for appellee, their verdict would be for the 
amount paid by him to the two firms of attorneys, $1,500 each, less the $100 pre- 
mium due upon the policy. Appellant company was only bound under the terms 
of the policy for the defense of the suits, and, having denied any liability and 
refused to defend them, appellee could only recover reasonable attorney’s fees 
for making the defense against the claims for damages that appellant had denied 
liability on, and refused to defend against. 

[2, 3] Our statute provides for recovery of reasonable attorney’s fee for the 
prosecution and collection of the claims under certain kinds of policies of insur- 
ance, and in its construction this court has held that it contemplates the employ- 
ment of only one competent attorney; and that the reasonableness of the fee 
for the service performed can be shown by testimony of the opinions of exper- 
ienced attorneys, qualified to make such statements, and the court’s knowledge 
of such matters may be exercised to some extent in determining the value of such 
service; the company being required to pay only a reasonable fee for the service, 
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and not a speculative or contingent one. Mutual Life Ins. Co. v. Owen, 111 Ark. 
554, 164 S. W. 720; Indiana Lumbermen’s Mutual Ins. Co. v. Meyers Stave & 
Mig. Co., 158 Ark. 199, 250 ¢ W. 18; Maryland Casualty Co. v. Maloney, 119 
Ark. 442, 178 S. W. 387, L. R. A. 1916A, 519; Lilly v. Robinson Mercantile Co., 
106 Ark. 571, 153 S. W. 820; Valley Oil Co. v. Ready, 131 Ark. 531, 199 S. W. 
915; Shackleford v. Arkansas Baptist College, 181 Ark. 363, 26 S. W. (2d) 124, 
125; Bayou Meto Drainage Dist. v. Chapline, 143 Ark. 446, 220 S. W. 807. 

The general rule is stated in 36 C. J. 1113, under the title “Liability Insurance” 
as follows: “Where the insurer does not exercise its right or fulfill its duty to 
conduct the defense of the action by the injured person against insured, * * * 
insured should use reasonable care and diligence in conducting the defense, 
although the policy provides that he must not interfere with the litigation. In 
such case assured is under a duty to conduct the defense in such a manner as to 
make the loss as small as he reasonably can; and insurer has no right to control 
the defense as conducted by insured, and is not entitled to further notice of the 
proceedings. * * * ” 

In Shackeford v. Ark. Baptist College, supra, the court said: “The general 
rule is as stated in 2 R. C. L. p. 1048: ‘In the absence of an express contract of 
employment between an attorney and his client fixing the amount of the attor- 
ney’s compensation, it is generally held that the attorney is entitled to what his 
services are reasonably worth, or what has usually been paid to others for similar 
services, * * * ” 

[4, 5] No showing was attempted to be made by appellee of the reason of 
or the necessity for the employment of two attorneys or firms of. attorneys in 
this case, and the payment of a fee to each of them of $1,500. The allowance of 
such an amount for a fee or rather for compensation to two attorneys instead 
ef one, no necessity being shown for the employment of two, was unwarranted 
and clearly excessive, and the court erred in the failure to allow the introduction 
of the testimony of experienced attorneys that $500 would have been a reasonable 
fee for the defense of the suit; and also in taking the question of the reasonable- 
ness of the amount paid for such attorneys’ fees from the jury by its instruction 
telling the jury to find, if they found appellee entitled to recover, for him in 
the amount of the fees paid to both attorneys, $3,000, less the $100 unpaid premium 
due upon the policy. 

[6] Appellant cannot complain of the failure to introduce in testimony the 
policy sued on as the basis for the action, since it was alleged to be in its 
possession, and appellee’s complaint requested that it be produced by said com- 
pany. If the terms of the policy sued on were not correctly shown by the testi- 
mony, the appellant could have produced the policy, it being in its possession, 
and doubtless would have done so had it thought its production would be to its 
interest and its terms more favorable to its contention in the trial. It certainly 
cannot complain of its nonproduction, having it in its possession and refusing 
to produce it upon the request of appellee. 

For the errors indicated, the judgment is reversed, and the cause remanded 
for a new trial. 


NIXON et ux. v. INDEMNITY INS. CO. OF NORTH AMERICA. Civ. 7751. 
District Court of Appeal, First District, Division 1, California. 
Oct. 8, 1931. 
‘3 Pacific Reporter (2d) 968. 


1. INSURANCE. 
In action on theft policy, whether insured jewelry was stolen held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE. 

“Immediate notice” of loss required by theft policy means reasonable notice, 
and notice given after week’s search by insured for lost pin was sufficient. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

3. INSURANCE. 

In action on theft policy, evidence of former felonious entrances to residence 
held admissible as showing residence was easily accessible as bearing on prob- 
ability of theft of ring missing therefrom. 

(For other cases, see Insurance, Dec. Dig. § 658.) 
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Appeal from Superior Court, Marin County; Edward I. Butler, Judge. 

Action by Boyd Nixon and Josephine L. W. Nixon, his wife, against the In- 
demnity Insurance Company of North America. From a judgment for the plain- 
tiffs, the defendant appeals. 

Affirmed. 


_ Charles V. Barfield, of San Francisco, and Thomas P. Boyd, of San Rafael 
(Lionel Browne, of San Francisco, of counsel), for appellant. 

Ralph W. Palmer, of San Francisco, for respondents. 

Trem, P. J. 


Action upon a policy of insurance issued by defendant company which insured 
plaintiffs against loss by burglary, theft, larceny, or robbery of any of the prop- 
erty covered by the policy. Plaintiffs sued upon the instrument to recover the 
value of a diamond pin containing fourteen diamonds, which they alleged was fel- 
oniously taken and stolen from their residence. Judgment was prayed for in the 
sum of $1,000. Trial was had before the court and a jury, which resulted in a 
verdict in favor of plaintiffs in the sum of $1,000 and costs. From such judgment 
this appeal is taken. 


[1] The main point urged for reversal is that the evidence does not establish 
a burglary of respondent’s house or a theft of the jewelry. No direct evidence 
of the stealing of the pin was offered by plaintiffs; the only evidence in the case 
being indirect and circumstantial in character. This evidence, however, in our 
opinion, is sufficient to give rise to the reasonable inference or probability that 
the disappearance of the pin was occasioned by felonious taking, and justifies the 
conclusion of the jury to that effect. It shows in substance that plaintiff Jo- 
sephine Nixon last saw the pin on April 25, 1929. On that day she had worn it to 
a dinner party, and on returning to her home she either put it in a closet or on her 
dresser. The day following, her daughter had a group of some thirty friends for 
dinner. The day thereafter, Mrs. Nixon visited her nephew, who resided in a dif- 
ferent county. On her return in the evening there was nobody in her home, and 
one of the windows was open. Plaintiffs’ residence is situated on a side hill, and 
the windows thereof afford an easy method of entrance to the home. The resi- 
dence had twice previously been entered by thieves. Immediately after her return 
from her visit Mrs. Nixon missed her pin. She was reluctant to inform her hus- 
band of her loss, and made a thorough search and investigation for about a week 
in the hope of finding the missing piece of jewelry. Failing to obtain any trace 
of the same, she then informed the police authorities and also her husband, who 
in turn immediately notified defendant company of the facts. These circumstan- 
ces in our opinion are strong and persuasive that a theft was committed, and the 
inference to be drawn therefrom justified the submission of the case to the jury. 
Zech v. New Jersey F. & P. G. Ins. Co., 218 Ill. App. 171; Stern v. Employers’ 
Liability Assur. Corporation (Mo. App.) 249 S. W. 739; Wolf v. Aétna Accident 
& Liability Co., 183 App. Div. 409, 170 N. Y. S. 787. 


{2] Appellant raises the further contention that the insured failed to give im- 
mediate notice of the loss, for which reason they were not entitled to recover. 
The policy provides that, in the event of a loss, the insured shall give immediate 
notice to the company and the police authorities having jurisdiction. The notice 
required to be given only means reasonable notice, and, under the circumstances of 
the case, and considering the extensive search that Mrs. Nixon made for the miss- 
ing pin before concluding that it was stolen, we are of the opinion that the notice 
was sufficient. Moreover, this question is raised for the first time on appeal. 


[3, 4] And, finally, appellant complains that the trial court erred in the ad- 
mission in evidence of certain testimony. Evidence was received to the effect 
that the residence had on two occasions previously been feloniously entered. The 
trial court was of the opinion that this was a circumstance going to show that the 
premises were easy of access as bearing on the probability of the theft of the 
property. We see no error in this conclusion. Reese v. Fidelity & Deposit Co. of 
Maryland, 93 Misc. Rep. 31, 156 N. Y. S. 408. The same may be said as to the 
admission in evidence of the fact that Mrs. Nixon, while carrying insurance against 
burglary for a long period, had never before made a claim of loss under a theft 
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policy. Whether she had or not made such a claim was immaterial, but the ad- 
mission of the evidence was harmless, and certain it is that it does not constitute 
prejudicial error. 

The judgment is affirmed. 

We concur: Knight, J.; Cashin, J. 


NATIONAL BATTERY CO. v. STANDARD ACC. INS. CO. No. 17055. 
Kansas City Court of Appeals. Missouri. May 4, 1931. 
Rehearing Denied May 25, 1931. 
Certiorari Denied July 30, 1931. 
41 Southwestern Reporter (2d) 599. 
1. INSURANCE. 

Whether insured waived prior breach of insurer’s duty to assume defense of 
suit within terms of liability policy held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 

Evidence held to conclusively establish that insurer voluntarily and uncon- 
ditionally assumed defense of suit against insured and recognized its obligation 
under liability policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. 

Liability insurer, by assuming defense of suits against insured, with knowl- 
edge of circumstances, waived alleged breach of policy terms regarding notice. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


5. INSURANCE. 
Liability insurer’s subsequent disclaimer held not to relieve it of duty to de- 
fend suits against insured, where it had voluntarily assumed defense. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
6. INSURANCE. 


Insured’s assumption of defense of suits Acld not “voluntary,” where insur- 
er declined to assume and continue defense after insured refused to accept in- 
surer’s conditional offer. 


Liability policy provided that insured should not voluntarily assume 
any liability, settle any claim, or incur any expense except at its own cost, 
or interfere in any negotiations for settlement or legal proceedings with- 
out the consent of the company previously given in writing. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

7. INSURANCE. 

That suits against insured were settled without trial held not to preclude 
covery against liability insurer of amounts insured was compelled to pay and 
pend. 

Policy provided that no action shall be brought by insured against 
insurer until after actual trial of the issues. It was established that in- 
surer, with full knowledge of facts, recognized its liability under the pol- 
icy, and subsequently disclaimed liability and refused to defend suits 
against insured except upon its own terms to the prejudice of the insured, 
thereby giving insured right to conduct and control its own defense. 
(For other cases, see Insurance, Dec. Dig. § 514%.) 


8. INSURANCE. 

Insurer’s denial of liability is “vexatious,” entitling insured to recover penalty 
and attorney’s fees, in absence of reasonable ground therefor. 

(For other cases, see Insurance, Dec. Dig. § 602.) 
9. INSURANCE. 

Willfully obstructing insured’s rights and fretting and harassing him without 
rational cause, constitutes “vexatious delay” entitling insured to recover penalty 
and attorney’s fees. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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10. INSURANCE. ; : 
Evidence held to establish insurer’s “vexatious delay” and refusal to defend 
suits, entitling insured to recover penalty and attorney’s fee. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Daviess County; Ira D. Beals, Judge. 

Two separate actions by the National Battery Company against the Standard 
Accident Insurance Company, consolidated and tried as one. Judgment for the 
plaintiff, and the defendant appeals. 

Affirmed. 

Langworthy, Spencer & Terrell, of Kansas City, for appellant. 

Mosman, Rogers & Buzard, of Kansas City, for respondent. 

Boyer, C. 

Action on employer’s liability policy. Plaintiff filed two suits: against defend- 
ant, in each of which recovery was sought for the amount of money and expenses 
required to be paid by plaintiff in settlement of a damage suit against it by each 
of two employees. Plaintiff's suits were based upon the neglect and refusal of 
defendant to assume the defense of said suits, defend same, and pay the amount 
required under the terms of the policy. 


The two suits were consolidated and tried as one action, in which each peti- 
tion was treated as a separate count of the consolidated case. The trial resulted 
in a verdict and judgment on the first count for $890.80 damages, $89.08 for vex- 
atious refusal to pay, and $150 attorneys’ fees; and, on the second count, for $475 
damages, $47.50 for vexatious refusal to pay, and $150 attorneys’ fees. The de- 
fendant duly appealed. 

The petitions filed by plaintiff in the two suits are identical, with the excep- 
tion of the name of the employee who had sued plaintiff. The two employees 
were named Hymer and Green., The petition in each case among other matters 
alleges that plaintiff was engaged in the business of manufacturing and selling 
lead storage and other batteries; that it maintained and operated a manufacturing 
plant in Kansas City, Mo., at which place it had various employees; that on June 
19, 1925, defendant issued to plaintiff its policy of insurance by the terms of which 
it agreed to indemnify the plaintiff against loss from liability imposed by law for 
damages on account of bodily injuries accidentally sustained by any employee of 
the assured while at its factory and by reason of the business of the assured; 
that defendant agreed to defend on behalf of the assured any suit or suits which 
might be briught against assured on account of such injuries and to pay all costs. 
The policy was to be effective for a period of one year. A copy was attached to 
each petition. 

In the petition designated as the first count of the consolidated case it is al- 
leged that one Hymer was in the employ of the plaintiff from December 29, 1925, 
until February 11, 1926, engaged in the factory of said company, and while in the 
course of his employment and while the policy of insurance was in effect he suf- 
fered and sustained bodily injuries by accidentally breathing and inhaling poison- 
ous lead and lead substances, on account of which said Hymer instituted suit 
against plaintiff for damages on October 29, 1927; that plaintiff immediately upon 
notice of said claim notified the insurance company and transmitted to it notice 
and summons, and thereafter defendant company undertook to and did appear 
in the defense of said case and did investigate said case and represented to plain- 
tiff that it would defend said suit and would pay the liability therein; that after 
defendant, through its attorneys, had appeared in said cause and after it had 
been pending for a long period, defendant disclaimed liability and refused to 
defend and to comply with the conditions of the policy in respect to defending 
said suits or indemnifying plaintiff for any loss; that, after the refusal of de- 
fendant to defend and to assume legal liability, plaintiff took up the defense of 
said action, and that, after defendant had been notified many times that the case 
would be reached for trial and was about to be tried, plaintiff was compelled to 
and did pay Hymer the sum of $600 to settle and compromise his suit, which 
was the reasonable value of his claim and which defendant had admitted was 
a fair and reasonable sum to pay in compromise; the plaintiff was required to 
pay costs and expenses and attorney’s fees to the amount of $310.80; that the 
refusal of defendant to defend said action and to meet the liability was vexa- 
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tious and without reasonable cause and plaintiff demanded the sum of $910.80, the 
amount expended by it, together with interest, penalty, and attorneys’ fees. 

Similar allegations were made in the other suit, designated in the consolidated 
case as the second count, and which was based upon the suit for damages filed 
against plaintiff by Green, which said suit is alleged to have been compromised 
by plaintiff for the sum of $200 and costs and expenses amounting to $275.05. 
Judgment was sought against defendant for $475.05, together with interest, 
penalty, and attorneys’ fees. It was alleged that Green was employed during 
the months of November and December, 1925, and filed his suit October 29, 1927. 

The answer to the consolidated case was a general denial, admitted the is- 
suance of the policy as stated, but further alleged that “the said policy of insur- 
ance, among other things, contained the provision that the plaintiff should not 
voluntarily assume any liability, settle any claims, or incur any expense, except 
at its own cost, or interfere in any negotiation whether settlement or legal pro- 
ceeding without the consent of the company previously given in writing.” The 
answer further alleged that, after the institution of suits by Hymer and Green, 
defendant did at the request of plaintiff agree to assume and take charge of the 
defense of said suits; that thereafter plaintiff, without lawful right or authority 
so to do, refused to permit defendant to take charge of said suits and ordered 
defendant to deliver all files and data in connection with said suit, to the at- 
torneys for plaintiff, which it did; that defendant gave no written consent to 
plaintiff to assume liability or incur expenses or settle either of said suits; and 
that, by reason thereof, plaintiff breached said contract of insurance and released 
defendant from any and all liability. The reply was a general denial. 

Evidence was offered by both parties, at the conclusion of which defendant 
offered a demurrer to the evidence and requested a directed verdict for de- 
fendant. These were denied. Appellant urges two points: (1) The demurrer 
should have been sustained; and (2) that plaintiff was not entitled to recover 
penalty and attorneys’ fees. 


The evidence consisting of admissions, express proof, and permissible in- 


ferences favorable to plaintiff shows the following state of facts: The policy of 
insurance was issued and was in effect as alleged, and while in force plaintiff’s 
employees Hymer and Green accidentally sustained lead poisoning in the course 
of their employment during the latter part of 1925 or the early part of 1926. 


They were employed but a short period. The employer had no notice of their 
injuries or of any claim on their part for damages until suits were filed Octo- 
ber 29, 1927, when plaintiff's manager received service of summons and petition 
in each case. The employees each sought recovery of $2,999. 

On October 31, 1927, plaintiff sent the petitions with summons attached to 
the adjuster of the insurance company at Kansas City, together with a letter 
informing the adjuster that this was the first notice that plaintiff had received 
of the claims and called upon the insurance company to defend the actions. 
Hearing nothing from the adjuster, plaintiff's manager on November 14, 1927, it 
being the return day of the suits, wrote the adjuster, calling his attention to the 
cases, that it was the duty of the insurance company to defend, and that he 
assumed the insurance company had accepted the defense of the cases. The next 
morning the adjuster telephoned plaintiff's manager that the insurance company 
disclaimed liability in both cases, whereupon plaintiff employed attorneys on its 
own account to take proper action in the defense of the cases because immediate 
action was necessary to prevent default judgments. About December 10, 1927, 
plaintiff received a letter from the adjuster of defendant insurance company 
notifying plaintiff that the insurance company disclaimed any and all coverage 
or liability on account of the cases in question, and stated that the disclaimer 
was made because the company had not received timely notice in accordance with 
the provisions of the policy, and further because the injuries complained of were 
not covered by the policy. On December 14, 1927, plaintiff acknowledged receipt 
of the written disclaimor and pointed out that notice had been given as soon 
as plaintiff was aware of the claims and that the company had construed its 
policy as covering lead poisoning, complained of the disadvantage to which plain- 
tit! had been put by the delayed disclaimer, and insisted upon the duty of the in- 
surance company to defend the cases, and that plaintiff was looking to the insur- 
alice company for protection. Thereafter, and about January 3, 1928, at the 
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request of the adjuster, plaintiff furnished by letter certain information in re- 
ference to both employees. Prior to that time and before disclaimer there ap- 
pears to have been no investigation made by the insurance company. Thereafter 
the adjuster informed the attorney for plaintiff that the insurance company 
would come in and defend the cases and informed said attorney that he was go- 
ing to try to settle the cases, and requested that there be no change in the name 
of attorneys while he was negotiating settlement for the insurance company; that 
the insurance company would take over the defense of the cases and try to 
settle. About this time or later the attorneys for the plaintiff received copies of 
of amended petitions with notice to take depositions. They were delivered to 
the adjuster, who arranged with the attorney for the employees to continue the 
taking of said depositions, and conferred with the attorney of the employees at 
different times about a settlement of the claims. The adjuster endeavored to 
settle the cases with said attorney about the month of June, and obtained a prop- 
osition from him as a basis of settlement of $500 for the Green case and $750 
for the Hymer case. The adjuster stated that these figures were reasonable, but 
no settlement was made by him. Later on and about July 12, 1928, the adjuster 
wrote a letter to plaintiff's attorneys in which he stated that he had returned 
the amended petitions which had been furnished him and informed them that 
the insurance company was still standing upon the disclaimer which it previously 
served in the case; that the deposition notice which was attached to the petition 
furnished him was continued once or twice and the depositions had never been 
taken. 

In addition to the Hymer and Green cases, a number of other suits had been 
instituted against plaintiff, in some of which defendant insurance company as- 
sumed liability and in others it disclaimed. Some of the cases in which it dis- 
claimed were placed in the hands of the local attorneys of the insurance company 
at Kansas City to handle on account of plaintiff. A controversy arose and con- 
tinued between the plaintiff and the insurance company on account of numerous 
cases in which the insurance company had disclaimed liability and in which the 
plaintiff claimed it was the duty of the insurance company to defend. While the 
Hymer and Green cases were still pending, a conference was arranged and held 
at the home office of plaintiff in St. Paul, in an effort to compose their differences. 
The meeting was attended by one of the attorneys for plaintiff, an attorney for 
the insurance company, various officials, and others. No agreement was reached 
and on the date of the conference, September 12, 1928, plaintiff wrote a letter to 
defendant calling attention to litigation pending in Missouri and making specific 
reference to the Hymer and Green cases as well as a number of others. In this 
letter it is stated: “We hereby notify you that unless you undertake the defense 
of these cases not later than September 24, 1928, in accordance with the terms 
of said policy of liability insurance, we will proceed with the defense of said 
suits, holding you liable for all damages of every kind that we incur as a con- 
sequence of your failure to abide by the terms of your contract with us.” 

A copy of this letter was sent to the attorneys for the insurance company at 
Kansas City. The time for reply to plaintiff’s letter was extended, and on Sep- 
tember 25, the attorneys for the insurance company wrote a letter in each case to 
plaintiff in which the controversy was reviewed and the positions of the parties 
stated; reference was made to the letter of September 12, and that on September 
23 plaintiff’s manager had delivered to said attorneys complete files in the cases 
of Hymer and Green, and that, in view of the insistent urging of plaintiff, the 
insurance company had decided to assume the defense, but the letter thereafter 
stated as follows: “This is therefore to advise you, as attorneys for the Standard 
Accident Insurance Company, that such company will assume the defense of this 
case, with the reservation of right, however, that if it appears upon future in- 
vestigation, or at the time of the trial of this cause, that you had actual notice of 
the injuries received by plaintiff, as alleged in his petition, or have failed to 
comply with any of the terms or conditions of the contract of insurance with 
the Standard Accident Insurance Company, that the Standard Accident Insur- 
ance Company will not be bound by any expense, costs or judgments that may 
be incurred or rendered in this case.” 

Plaintiff then wrote the attorneys for the insurance company that, in view of 
the fact that they refused to handle the cases without reservations, they would 
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turn the files in the cases over to plaintiff’s attorneys. In reply to this the at- 
torneys for the insurance company stated they were turning over the files as 
requested and understood that it was the intention of plaintiff to have its attorneys 
detend the suits, and that the action of plaintiff was in violation of the terms of 
its contract with the insurance company, on account of which the insurance com- 
pany would not assume any liability, responsibility, or expense that might be 
incurred by plaintiff or its attorneys or on account of any judgment that might 
be obtained. 

The cases of Hymer and Green were discussed at the conference of Sep- 
tember 12, and the matter of expenses incurred’ was considered. The insurance 
company made no offer at any time to pay expenses incurred by plaintiff in 
defense of the suits. The cases were ultimately settled by plaintiff's attorneys 
about November, 1929, when a trial was imminent, by a payment of $200 to 
Green and $600 to Hymer, together with court costs and other incidental expenses. 
It was shown that the settlements were reasonable and were advantageous, and 
that all of the expenses claimed by plaintiff were paid by it and were reasonable 
in amount and necessarily incurred. It was further shown that at the time 
of the settlements plaintiff made demand upon defendant’s representative to 
meet the necessary cost of the settlements, which was refused. 


The evidence on behalf of defendant consisted of the testimony of one of 
its attorneys at Kansas City, who stated that he had been attorney for the 
insurance company since 1925; that in 1926 and 1927, and since, there had been 
a great number of claims and suits filed against plaintiff; that a majority of 
suits were brought a long period after the injured party had ceased employ- 
ment; and that, while plaintiff claimed that filing of suit was the first notice 
it had of any injury or claim, it developed in a number of cases that the 
injured parties claimed they had given notice to plaintiff while still in the employ 
of plaintiff; that for this reason the insurance company had adopted a policy 
to disclaim in all instances where it appeared on the face of the petition that 
poisoning had been contracted long before the filing of suit; that plaintiff 
insisted the insurance company had no right to disclaim; that numerous confer- 
ences were held and correspondence had between representatives of plaintiff 
and defendant to arrive at a solution of their difficulties and to reach an agree- 
ment upon the method of handling cases and to settle disputes, which finally 
culminated in the conference held September 12, 1928, at which time plaintiff 
refused to recede from its position and insisted that the insurance company 
defend all suits, including those of Hymer and Green; that thereafter the 
attorney, upon instruction from the insurance company, advised plaintiff that 
the company would assume the defense of these cases, but thereafter plaintiff 
refused to permit the insurance company to defend, and thereafter on demand 
of plaintiff he turned the files in the cases over to plaintiff's attorneys; and 
that no demand was ever made upon him by plaintiff to reimburse it for 
amounts paid in the Hymer and Green cases. There was no evidence of any 
fact that would tend to show that plaintiff had any knowledge of the injury 
and claim made by Hymer and Green until they filed their suits, and defendant 
does not claim there is any such evidence, although it claims to have had 
such evidence in other cases. 

Opinion. 

[1] In support of its contention that the demurrer should have been sus- 
tained, appellant proposes first that its liability is to be determined solely by 
its response to plaintiff's demand of September 12, 1928, and that by this 
demand plaintiff waived any possible prior breach by the defendant. In the 
words of appellant: “It is the defendant’s contention that this new demand 
removes from the case any question of defendant’s prior disclaimer, or any 
question of defendant’s prior possible breach of the contract of insurance.” 

Stated another way, appellant says: “After the battery company refused 
to accept this disclaimer and made a new demand upon the insurance company 
to assume the defense of the cases the liability of the insurance company is 
dependent upon their response to such demand. Whether or not the insurance 
company had grounds for the original disclaimer is not an issue in this case.” 

The brief and argument proceed upon the assumption that everything which 
transpired between the parties, including disclaimer and assumption of liability 
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and the effect thereof upon the rights of the parties under the contract prior 
to September 12, 1928, was expunged from the case by plaintiff’s letter of that 
date demanding that the insurance company defend in accordance with the terms 
of the policy, and by defendant’s letter of September 25, in which it proposed 
a conditional assumption of the defense of the cases. A fundamental error 
in appellant’s view of the case and its position on this appeal is observed in 
the fact that the.insurance company entirely overlooks and ignores the uncon- 
troverted proof of plaintiff that, after the insurance company originally dis- 
claimed, it thereafter voluntarily assumed charge of the cases, promised a 
defense thereof, recognized and. accepted its obligations under the policy, and 
for some period of time was seeking to discharge its obligations. Appellant 
treats the case as though nothing had transpired between the insured and the 
insurance company prior to September 12, 1928, and insists upon its right at 
that time to assume the defense of the cases conditionally, and .that thereafter 
plaintiff breached the contract by refusing to permit the defendant to take 
charge of the cases on the conditions proposed by it. We cannot agree to the 
proposals and contentions of appellant, and do not find the authorities which 
are cited to be applicable or in support of the position of the insurance com- 
pany in this case. On the other hand, we are of opinion and hold that under 
the facts and circumstances in the case at bar the demurrer was rightly ruled. 


[2] The evidence shows that plaintiff complied with the provisions of the 
policy in reference to notice; that, as soon as it obtained any knowledge 
of the claims of its employees, it immediately informed defendant. There is 
no evidence to the contrary, and no reason whatever is shown to justify the 
position of defendant that plaintiff had failed to give timely notice. After 
the adjuster was notified of these claims, there was no immediate disclaimer, and 
apparently nothing was done until his attention was again called to the cases 
at a time when some steps were necessary to prevent default judgments. The 
adjuster for the company then for the first time orally notified plaintiff that 
the insurance company disclaimed. On the trial defendant made no showing 
whatever that it had any reasonable ground upon which to disclaim liability 
when it did or at any time thereafter. Plaintiff was thus placed at a disad- 
vantage on account of the failure of defendant to give an eariler notice of 
its disclaimer and was compelled to and did employ attorneys to protect it 
against the lawsuits of the employees. Shortly, however, there was a change 
of position, and defendant assumed charge of the cases in this manner: The 
adjuster for the insurance company called upon plaintiff for information con- 
cerning the employees, obtained it, and subsequently thereto and early in the 
year 1928, in. the months of May and June, expressly stated to plaintiff’s 
attorney that the insurance company would then come in, defend the lawsuits, 
and attempt settlements; that thereafter the adjuster on repeated occasions 
did attempt to settle the suits with the attorney for the employees; that he 
requested plaintiff's attorneys not to change the name of attorneys in the case; 
and that he received and accepted amended petitions with notice to take deposi- 
tions, gave his attention thereto, and procured a continuance in the takiny 
of said depositions in his dealings with the attorney for the claimants. The 
foregoing facts establish beyond question an unqualified assumption and a 
recognition of liability under the policy on the part of defendant. This show- 
ing was made in the presence of the adjuster, who sat silently in the court- 
room, was not called to the stand, and proof of the foregoing facts was not 
denied by him or any other witness on behalf of defendant. The conduct of 
defendant in the trial of this case in failing to call its adjuster as a witness 
to deny the testimony of plaintiff's witnesses in reference to his assumption 
on behalf of the insurance company lends added weight to plaintiff's testimony, 
and is practically equivalent to an admission of the truth of plaintiff's evidence. 
Such conduct gives rise to an inference that the adjuster’s testimony would 
have been unfavorable to defendant. State ex rel. Wabash Ry. Co. v. Trimble 
(Mo. Sup.) 260 S. W. 1000, 1004, and cases cited. It was several months 
after suits were filed when the adjuster did assume charge of them, and there 
is no proof that he was not then fully informed of all the facts relative to 
the cases and in the knowledge of plaintiff. He certainly had ample time for 
investigation on behalf of his company. In July thereafter he again notified 
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plaintiff that the insurance company was standing on its original disclaimer, 
apparently without any explanation, reason, or excuse for the changed attitude 
of himself and his company. There is no evidence of good faith on the part 
of the insurance company for a disclaimer made by it at any time. 

[3-5] That the insurance company did voluntarily and unconditionally assume 
defense of the lawsuits and recognize its obligation so to do under the terms 
of the policy is conclusively established. This is a paramount factor, ignored 
by appellant, and is determinative of the case contrary to appellant’s con- 
tention. So far as this record shows, defendant was in possession of all 
the facts and had all the knowledge which it now has, at the time it assumed 
liability, and by its conduct then elected its course, waived the question of 
delayed notice and the alleged breach by plaintiff of the provision of the contract 
in reference thereto, as well as the question of the liability being within the 
terms of the policy. Its subsequent disclaimer did not relieve it. Rieger v. 
London Guarantee & Accident Co., 202 Mo. App. 184, 211, 215 S. W. 920; 
Schusterman v. Fidelity-Phenix Fire Ins. Co. (Mo. App.) 253 S. W. loc. 
cit. 95; Royle Mining Co. v. Fidelity & Casualty Co., 161 Mo. App. 185, 142 S. 
W. 438; Fairbanks Canning Co. v. London Guaranty & Accident Co., 154 Mo. 
App. 327, 133 S. W. 664; Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 4534. 


[6] Appellant’s further reasons in support of its demurrer are that plaintiff 
refused to permit defendant to take charge of the lawsuits in accordance with 
its qualified offer to defend, and that plaintiff thereby violated clause F of 
the contract and relieved defendant. Clause F provides in part: “Thé assured 
shall not voluntarily assume any liability, settle any claim or incur any expenses 
except at its own cost, or interfere in any negotiations for settlement or legal 
proceeding without the consent of the company previously given in writing.” 


The foregoing provision was the only affimative defense set forth in the 
answer. The evidence shows, as appellant contends, that the plaintiff declined 
to permit defendant to assume and continue the defense of the cases after 
September 25, 1928, the date of defendant’s letter proposing to make a con- 
ditional defense, and that plaintiff thereafter assumed charge of the defense 
of the suits against it and settled them through its own attorneys. However, 
this was not a voluntary assumption of the defense of the cases such as con- 
templated in the provision, but was more in the nature of a coerced position 
on the part of plaintiff due to the action of defendant. 


[7] Appellant also contends that plaintiff must be denied a recovery under 
clause G of the policy, which provides that no action shall be brought by plain- 
tiff against defendant until after actual trial of the issues. The clause referred 
to so provides. <A _ sufficient and complete answer to the foregoing contentions 
is that defendant, with full knowledge of the facts, recognized its liability 
under the policy, and, when it thereafter refused to defend except upon its 
own terms, and to the prejudice of plaintiff, then plaintiff had a right to conduct 
and control’ its own defense. It was not required to submit to a judgment 
against it, but could in good faith make a prudent settlement and call upon 
defendant for indemnity. Apparently without any reason the insurance com- 
pany violated its contract with plaintiff to defend the suits, and under such 
circumstances plaintiff did not forfeit its rights under the policy. Rieger v. 
London Guarantee & Accident Co., 202 Mo. App. 184, 211, 215 S. W. 920, 
and cases cited. 


[8-10] The remaining point made is that plaintiff was not entitled to recover 
penalty and attorneys’ fees because there was no evidence of vexatious refusal 
to pay, and that no demand for payment was made on defendant. The evidence 
on the question of demand was conflicting, but that on the part of plaintiff 
was sufficient to show and authorize a finding that demand was duly made. 
On the question of vexatious refusal to pay, we deem it unnecessary to review 
cases wherein divergent results are reached. The result is always based upon 
the particular facts involved. The case at bar falls well within the rule which 
authorizes the verdict and judgment rendered. Undenied evidence shows that 
defendant acted arbitrarily in its disclaimer and in its denial of liability. Its 
refusal to defend was not based upon any reasonable ground, and apparently 
rests solely on an unfounded suspicion that plaintiff had failed to give timely 
notice. The only defense pleaded in the case was without merit. In the absence 
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of some reasonable ground for denying liability, such a denial must be held 
to be vexatious. The insurer may not willfully obstruct the rights of the 
insured, fret and harass him without a rational cause, and escape the penalty 
the statute provides for so doing. Clearly we cannot say as a matter of law 
that the facts fail to support an inference of vexatious delay. State ex rel. 
Northwestern Nat. Ins. Co. v. Trimble, 322 Mo. 1236, 18 S. W. (2d) 21, 22; 
Todd v. Security Ins. Co., 203 Mo. App. 474, 221 S. W. 808, 811; Exchange 
Bank of Novinger v. Turner, 321 Mo. 1104, 1125, 14 S. W. (2d) 425, 433; 
Stewart v. North American Accident Ins. Co. (Mo. App.) 33 S. W. (2d) 1005, 
1008. Upon a review of points and authorities suggested, we fail to find any 
reversible error. 

The judgment should be affirmed. The commissioner so recommends. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion by Boyer, C., is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur, except Trimble, P. J., absent. 


EL PASO ELECTRIC CO. v. INDEMNITY INS. CO. OF 
NORTH AMERICA. 
No. 2568. 
Court of Civil Appeals of Texas. El Paso. Oct. 8, 1931. 
Rehearing Denied Oct. 29, 1931. 
42 Southwestern Reporter (2d) 677. 
INSURANCE. 

Policy insuring contractor and property owner covered only workmen’s 
compensation and not property owner’s liability for negligence causing con- 
tractor’s employee’s death (Rev. St. 1925, art. 8306 et seq.) 

The policy provided, in substance, that insurer would pay compensa- 
tion for any injury imposed on or accepted by employer under Work- 
men’s Compensation Law, and indemnify employer against loss because 
of liability imposed, for damages on account of injuries to employee. 
The same insurer had also issued a contingent liability policy and a 
public liability policy which showed intention of parties that polciy sued 
on was not intended to cover liability of property owner for negligence 
causing death of contractor’s employee. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Action by the El Paso Electric Company against the Indemnity Insurance 
Company of North America. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Hunter, Brown & Brooke, of El Paso, for appellant. 

R. A. D. Morton, of El Paso, for appellee. 

WALTHALL, J. 


Bailey Perkins met his death about the 14th day of March, 1925, while 
engaged in constructing or installing certain electrical work and equipment 
on an electrical substation south of and adjoining the main power plant of 
the El Paso Electric Company, hereinafter referred to as Electric Company, 
in the city and county of El Paso. The work was being done under the super- 
vision of and by Stone & Webster, Inc., a separate entity from the Electric 
Company, under a contract hereinafter referred to. A suit was brought by 
Perkins’ widow for herself and minor children against the Electric Company 
and final judgment obtained. El Paso Electric Co. v. Perkins (Tex. Civ. App.) 
292 S. W. 935. 


At that time Indemnity Insurance Company of North America, hereinafter 
referred to as Insurance Company, appellee herein, was an insurer for Stone 
& Webster, Inc., and it is the contention of Electric Company that appellee’s 
policy of insurance upon which the suit was brought covered both Stone & 
Webster, Inc., and Electric Company, against the contingency resulting in the 
death of Bailey Perkins, and that Insurance Company was therefore liable to 
Electric Company upon its contract of insurance for any damages which it was 
required to pay out as a result of the Perkins death claim. Insurance Company 
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denied liability and refused to defend the Perkins death claim suit; the suit 
was defended by the Electric Company, and, upon final judgment rendered, 
appellant paid same, with interest and costs, amounting in the aggregate to the 
sum of $32,249.56, for the recovery of which this suit is brought. 

The insurance policy executed by Insurance Company and made the basis 
of appellant’s suit, in its parts necessary to a clear understanding of appellant’s 
cause of action, is as follows: 


“Standard Workmen’s Compensation and 
Employers’ Liability Policy. 
“Indemnity Insurance Company of North 
America 
“Philadelphia 
“A Stock Company 


“(Hereinafter called the Company) 


“Hereby agrees with the Employer named in the Declarations attached hereto 
and forming part hereof, as respects personal injury sustained by employees, 
including death at any time resulting therefrom, 

“One. (a) To pay promptly to any person entitled thereto, under the 
Workmen’s Compensation Law and in the manner therein provided, the entire 
amount of any sum due, and all installments thereof as they become due, 


“(1) To such person because of the obligation for compensation for any 
such injury imposed upon or accepted by this Employer under such of certain 
statutes, as may be applicable thereto, cited and described in an endorsement 
attached to this Policy, each of which statutes is herein referred to as the 
Workmen’s Compensation Law, and 

“(2) For the benefit of such person the proper cost of whatever medical, 
surgical, nurse or hospital services, medical or surgical apparatus or appliances 
and medicines, or, in the event of fatal injury, whatever funeral expenses 
are required by the provisions of such Workmen’s Compensation Law. 

“It is agreed that all of the provisions of each Workmen’s Compensation 
Law covered hereby shall and: will remain a part of this contract as fully 
and completely as if written herein, so far as they apply to compensation 
or other benefits for any personal injury or death covered by this Policy, while 
this Policy shall remain in force. Nothing herein contained shall operate to 
so extend this Policy as to include within its terms any Workmen’s Compensation 
Law, scheme, or plan not cited in an endorsement hereto attached. 

“One. (b) To Indemnify this Employer against loss by reason of the 
liability imposed upon him by law for damages on account of such injuries 
to such of said employees as are legally employed wherever such injuries may 
be sustained within the territorial limits of the United States of America or 
the Dominion of Canada. In the event of the bankruptcy or insolvency of 
this Employer the Company shall not be relieved from the payment of such 
indemnity hereunder as would have been payable, but for such bankruptcy 
or insolvency. If, because of such bankruptcy or insolvency, an execution 
against this Employer is returned unsatisfied in an action brought by the 
injured, or by another person claiming by, through or under the injured, then 
an action may be maintained by the injured, or by such person claiming by, 
through or under the injured, against the Company under the terms of this 
Policy for the amount of the judgment in said action not exceeding the amount 
of this Policy. 

“Two. To serve this Employer (a) by the inspection of work places covered 
by the Policy when and as deemed desirable by the Company and thereupon 
to suggest to this Employer such changes or improvements as may operate 
to reduce the number or severity of injuries during work, and (b) upon notice 
of such injuries, by investigation thereof and by settlement of any resulting claims 
in accordance with law. 

“Three. To defend, in the name and on behalf of this Employer, any suits 
or other proceedings which may at any time be instituted against him on account 
of such injuries, including suits or other proceedings alleging such injuries 
and demanding damages or compensation therefor, although such suits, other 
proceedings, allegations or demands are wholly groundless, false or fraudulent. 

“Four. To pay all costs taxed against this Employer in any legal proceeding 
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defended by the Company, all interest accruing after entry of judgment and 
all expenses incurred by the Company for investigation, negotiation or defense. 

“Five. This agreement shall apply to such injuries sustained by any person 
or persons employed by this Employer whose entire remuneration shall be included 
in the total actual remuneration for which provision is hereinafter made, upon 
which remuneration the premium for this Policy is to be computed and adjusted, 
and, also to such injuries so sustained by the President, any Vice-President, 
Secretary or Treasurer of this Employer, if a corporation. The remuneration 
of any such designated officer shall not be subjected to a premium charge 
unless he is actually performing such duties as are ordinarily undertaken by 
a superintendent, foreman or workman. 

“Six. This agreement shall apply to such injuries so sustained by reason 
of the business operations described in said Declarations which, for the purpose 
of this insurance, shall include all operations necessary, incident or appurtenant 
thereto, or connected therewith, whether such operations are conducted at the 
work places defined and described in said Declarations or elsewhere in connec- 
tion with, or in relation to, such work places. 

“G. No action shall lie against the Company to recover upon any claim 
or for any loss under Paragraph One (b) foregoing unless brought after the 
amount of such claim or loss shall have been fixed and rendered certain either 
by final judgment against this Employer after trial of the issue or by agree- 
ment between the parties with the written consent of the Company, nor in any 
event unless brought within two years thereafter. 

“K. The Company shall be subrogated in case of any payment under this 
Policy, to the exent of such payment, to all rights of recovery therefor vested by 
law either in this Endeavor, or in any employee or his dependents claiming here- 
under, against persons, corporations, associations or estates.” 

Declarations. 

“Item 1. Name of this Employer: Stone & Webster, Inc. (Division of Con- 
struction and Engineering) and/or the owner or operating concerns or individuals 
named in endorsement or endorsements to which may be attached to the policy. 
P. O. Address 147 Milk street, Boston, Massachusetts.” 

“It is understood and agreed that the following company is hereby named 
as an additional assured under the policy to which this endorsement is attached: 
El Paso Electric Company but only with respect to work undertaken by 
Stone & Webster, Inc., for said additional assured upon the so-called ‘cost plus’ 
basis or plan. 

“Nothing herein contained shall vary, alter or extend any 
condition of the Policy other than as above stated.” 

Appellant then alleged that said policy contained certain riders and declara- 
ions as set out: (6) That attached to the said policy of insurance and made 
a part thereof, under the heading “Adjustment of Rate Endorsement,” was a 
classification of the operations covered by the policy, the twenty-third and 
twenty-fourth numbered paragraphs not copied above, of which were as follows: 


“23. Electric light and power line construction work—including Drivers, 
Chauffeurs and their helpers. (No payroll division with No. 7539 ‘Electric Light 
and Power Companies’) Classification No. 7538, Premium rate for $100.00 of 
payroll $6.17. 

“24. Electrical Apparatus—installation and repair, excluding the erection of 
poles, the stringing of wires, the installation of service transformers on poles 
or on the outside of buildings, or the making of service connections. Classifica- 
tion number 3723, premium rate for $100.00 of payroll $3.28.” 


Appellant alleges : 


That attached to said contract and policy of insurance and made a part 
thereof was a rider headed “Declarations,” providing as item 1 that the name 
of the employer was Stone & Webster, Inc. (division of construction and engin- 
eering) and/or the owner or operating concerns or individuals named in indorse- 
ment or indorsements which may be attached to the policy; then follows item 1 
fixing the life of the policy; item 3 indicating the location of places such as 
factories, shops, yards, etc., where the policy shall apply. 


That attached to said policy was what was known as an estimation schedule, 
clauses 23 and 24 as in paragraph No. 6, above. That said policy and contract 


provision or 
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covered all operations usual to the business of construction engineers, and that 
at the time of the death of Bailey Perkins the said contractor was engaged 
as a construction engineer, and that said Bailey Perkins was under its super- 
vision and control and engaged in the work which he was doing by virtue of 
his employment. 


That by a rider or slip attached to said contract or policy of insurance, and 
made a part thereof, and effective within the life of the policy, it was understood 
and agreed that the Electric Company was named as an additional assured 
under the policy but only with respect to work undertaken by Stone & Web- 
ster, Inc., for said additional assured upon the so-called cost plus basis or 
plan. 


That by a previous rider or indorsement, and made a part of the policy, there 
was provided the following: “The undermentioned policy is hereby extended 
to cover the obligation for compensation imposed by law on individuals, co- 
partnerships or corporations for whom the assured named in Item One of the 
Declaration of said policy is doing work as a contractor or otherwise, as 
respects bodily injuries or death suffered by employees of the assured named 
in the Declaration so far as such bodily injuries or death may be suffered by 
reason of the trade, business or work described therein, and covered thereby.” 
Then follows a list of the concerns protected, El Paso Electric Company being 
specifically named, Electric Company, its successor, was protected thereby. The 
indorsement, continuing, provides: “But only with respect to the work under- 
taken by Stone & Webster, Inc., for said concerns.” 


It is further alleged that attached to said policy and a part of it was what 
was known and called, “Policy Amendment Endorsement No. 2,” as follows: 
“It is hereby understood and agreed that employees of any of the firms and 
corporations for whom Stone & Webster, Inc., have work to perform shall 
be considered employees of the said Stone & Webster, Inc., within the coverage 
provided by the undermentioned policy during the period that said employees 
are under the supervision or control of the said Stone & Webster, Inc., the 
basis of the premium payment shall be the remuneration earned by said employees, 
and the said Stone & Webster, Inc., hereby agrees to furnish to the company 
through an accurate statement the amount of remuneration earned by such 
employees while so working.” Such endorsement, by its provisions, being effective 
with even date of the policy. 

It is alleged that the accident resulting in the death of Bailey Perkins occurred 
in connection with, and with respect to, and by reason of, the work undertaken 
by Stone & Webster, Inc., for Electric Company; that at the time of the con- 
struction of said work Stone & Webster, Inc., was engaged in doing said work 
for Electric Company under a contract upon what was known as the “cost 
plus” basis, or percentage basis plan, and that at said time Bailey Perkins was 
engaged in doing said work as an employee either of Stone & Webster, Inc., 
or of Electric Company, or of both of said parties, in respect to and in con- 
nection with work being done by Stone & Webster, Inc., for Electric Company, 
under said contract upon said plan as stated and under the supervision and 
control of said contractor; that, after the execution and delivery of said policy, 
the contractor undertook to do the work mentioned for Electric Company upon 
said cost plus basis plan, Bailey Perkins being employed upon said work, and 
while so engaged met his death through the negligence of Electric Company 
and an employee engaged in other work independent of the work upon which 
Bailey Perkins was engaged, as alleged and claimed by the surviving wife 
and children of Bailey Perkins, on account of which they sued and recovered 
judgment as above stated; that it was intended by the contract and policy 
and the indorsements thereon, as stated, to cover and protect against the injury 
to Bailey Perkins which was within the contemplation of the parties, the con- 
tract, and policy of insurance, and its declarations did cover and protect, not 
alone the contractor, but Electric Company against liability or damages occasioned 
or suffered by Electric Company, by reason of, or on account of, the accident 
resulting in the death of Bailey Perkins, engaged as he was at the time in 
making repairs or alterations upon the premises, that was drawing a ground 
chain across the transmission wires upon which he was about to work, prepara- 
tory to making repairs thereon, or to change or put in certain electrical con- 

‘ 
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nections, and in installing or repairing certain lightning arresters, etc., upon 
the switchtower of Electric Company, in pursuance of his duties and work 
undertaken by the contractor. The death of Bailey Perkins happened with 
respect to said work and by reason thereof and the business described and 
covered by the policy for Electric Company. 

Appellant then states the suit brought. by Mrs. Perkins and children based 
upon the facts here alleged, with the result as stated, notice to insurance com- 
pany, etc., its failure to defend, the suit resulting in a final judgment against 
appellant, and its payment by appellant and said judgment and its payment 
made the basis of this suit. 

Appellee, insurer, in its answer, included a plea in abatement, grounded on 
the fact that there was pending in the United States District Court at El Paso 
a suit wherein the Electric Company was plaintiff and said insurer was defendant, 
in which suit appellant here, plaintiff therein, was seeking to recover said sums 
of money on two other policies issued by said insurer, which plea the court 
overruled, and to which ruling defendant excepted. We have mentioned the 
above only because we find it stated in appellee’s brief. No affirmative ruling 
on the matter of said plea is requested, and we make none, and need not further 
refer to it. 

Appellee, further answering, alleged that it issued the policy sued on on Feb- 
ruary 1, 1925, which was a workmen’s compensation policy and plead various pro- 
visions thereof, alleging that, by reason of the terms of said policy, same was in- 
tended to and did cover only liability for workmen’s compensation under the Tex- 
as law; that same contained an indorsement prescribed by the Insurance Commis- 
sion of Texas, limiting its operation to and under the Texas Workmen’s Compen- 
sation Law (Rev. St. 1925, art. 8306 et seq.); that Perkins, who was killed on 
March 15, 1925, was not an employee of the Electric Company, but on said date, 
and for several years prior thereto, was an employee of Stone & Webster, Inc., 
which was an independent contractor; that it was adjudged on the El Paso Elec- 
tric Co. v. Perkins Case (Tex. Civ. App.) 292 S. W. 935, to be, and it was a fact, 
that Perkins was an employee of Stone & Webster, Inc., and not of the Electric 
Company. 

Appellee’s answer further set up that insurer recognized its liability to 
Perkins’ heirs under such policy, and under the Texas Law, and began the 
payment of compensation at the rate of $20 per week from the date of Perkins’ 
death, and continued to make payments to the heirs until they filed said 
former suit against the Electric Company, whereupon the insurer discontinued 
payments after paying $720; that by reason of facts pleaded in a former suit 
insurer pleaded that the matters pleaded by appellant herein were res adjudicata. 

Appellee further answered that as a part of the transaction had in the 
policy sued on it had issued two other policies known respectively as contingent 
liability policy and public liability policy, neither of which was sued on herein, 
each of which limits the insurer’s liability to $15,000, and that, considering all 
three policies, in no event could recovery be had in this suit, since this suit is 
based on the workmen’s compensation policy, and was not intended to and did 
not cover any other policy, and that policy sued on, with its indorsements and 
riders, had been submitted to and approved by the insurance department of 
Texas, with its indorsements and riders. 


Appellee, by its trial amendment, pleaded that, if wrong in its contention 
that Perkins was an employee of Stone & Webster, Inc., in that event the 
Electric Company was negligent in the former suit in not pleading matters 
peculiarly within its knowledge and in not pleading the workmen’s compensation 
policy, and that such negligence was the proximate cause of its loss and damage, 
and that in the former suit no plea in abatement to the nonjoinder of appellee 
to said suit was made by either party, but that plaintiff in said suit did ask 
recovery for Perkins’ heirs, and for the use and benefit of appellee in this suit, 
and that the $720 recovery in the former suit was adjudged to be paid, and was 
paid, to appellee, whereby it ratified said judgment, and is now estopped to 
question same, and Electric Company is likewise estopped, and that all such by 
said judgment is res adjudicata. 

The trial was by the court without a jury. The court filed findings of fact 
and conclusions of law, and entered judgment for appellee. 
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Opinion. 

Appellant, Electric Company, presents but one assignment of error, which 
is as follows: “The court erred in holding that the policy sued upon in this case 
imposed liability upon the defendant’s part, insofar as this plaintiff was con- 
cerned only under the Workmen’s Compensation Law and in not rendering judg- 
ment for the plaintiff.” 

To the above appellee presents the following counter-proposition: “The 
court committed no error in holding that the policy sued on imposed no liability 
on this defendant in favor of plaintiff by reason of Perkins’ death, because said 
policy related only to and covered only the relation of employer and employee, 
and it was undisputed that Perkins was an employee of Stone & Webster, Inc., 
and was not an employee of the Electric Company.” 

The trial court found: 

“Bailey Perkins, an employee of Stone & Webster, Inc., was killed by the 
negligence of employers of El Paso Electric Company while he was working 
on a switch tower south of the Electric Company’s plant in the City of El Paso, 
Texas, on the 15th day of March, 1925; Stone & Webster, Inc., as an independent 
contractor, was engaged at the time in performance of a contract with the El 
Paso Electric Company in the installation of a certain Electrical equipment on 
the switch tower within the classification of the operations contained in the 
policy, such work being performed under what is known as ‘cost plus’ contract. 
The facts and circumstances surrounding the death of said Perkins as developed 
herein are as set forth with substantial correctness in case reported in 292 S. 
W. 935. The said Perkins was not an employee of the El Paso Electric Company. 

“On the first day of February, 1925, previous to the death of Perkins, Stone 
& Webster, Inc., had taken out the policy sued upon by the plaintiff in this case, 
same being known as a Standard Workmen’s Compensation & Employers Liabil- 
ity Policy. Said policy was in force and effect at all times relevant herein, as 
were the other policies introduced herein.” 

Then follows a finding in substance that upon the death of Perkins all notices 
required. by the policy were given the insurer, and that the insurer refused to 
defend, and that Electric Company did defend the suit brought, which resulted in 
the final judgment stated, its payment by appellant, demand on appellee, and 
payment refused, etc. 

The trial court concluded : The policy sued on one only a statutory liability 
imposed by the Workmen’s Compensation Law (Rev. 1925, art. 8306 et seq.). 
The recovery on the death of Perkins was not aad on a liability imposed 
by the Workmen’s Compensation Law. 

Appellant’s contention is that the policy sued on was issued to and covered 
the Electric Company, and Stone & Webster, Inc., and that the court erred in 
the construction placed upon the policy, and therefore in the judgment rendered. 

Appellant in its brief points out and stresses the following provisions of 
the policy (we have hereinabove copied the material features of the policy, but 
think to restate the provision of the policy as respects personal injury sustained 
by employees, including death resulting therefrom) : 

“One. (a) To pay promptly to any person entitled thereto under the Work- 

men’s Compensation Law and in the manner therein provided, the entire amount 
of any sum due, and all installments thereof as they become due, (1) to such per- 
son because of the obligation for compensation for any such injury imposed upon 
or accepted by this employer under such of certain statutes, as may be applicable 
thereto, cited and described in an endorsement attached to this policy, each of 
which statutes is herein referred to as the Workmen’s Compensation Law.” 
_ “One. (b) To indemnify this employer against loss by reason of the liability 
imposed upon him by law for damages on account of such injuries to such of said 
employees as are legally employed wherever such injuries may be sustained within 
territorial limits of the United States of America or the Dominion of Can- 
ada. 

“Three. (To defend any suits, etc.) 

“Four. (To pay all costs taxed, etc.) 

“Five. (The agreement to apply to such injuries sustained by any person em- 
ployed by the employer, etc.) 
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“Six. (The agreement to apply to such injuries sustained by reason of the 
business operations described in said Declarations, etc.) 

“Seven. (The agreement to apply to such injuries sustained by reason of ac- 
cidents occurring, as limited in ‘Item 2 of the Declarations’.) 

“G. No action shall lie against the Company to recover upon any claim or for 
any loss under Paragraph One (b) foregoing unless brought after the amount of 
such claim or loss shall have been fixed and rendered certain either by final 
judgment against the employer after trial of the issue, or by agreement between 
the parties with the written consent of the Company, nor in any event unless 
brought within two years thereafter.” 

Amendments were attached to the policy as set out in the statement of facts 
and as pleaded, as follows: 

“Named additional interests endorsements. Texas Operations. Stone & Web- 
ster, Inc.” 

Then follow: “It is understood and agreed that the following Company is 
hereby named as an additional Assured under the policy to which this endorse- 
ment is attached: ‘El Paso Electric Company,’ but only with respect to work un- 
dertaken by Stone & Webster, Inc., for said additional assured upon the so-called 
‘cost plus’ basis or plan.” 

We have not copied here the other two policies, the contingent liability policy 
and the public liability policy, but, construing them together with the policy sued 
on, we have concluded that the workmen’s compensation policy, the policy sued on, 
relates to workmen’s compensation and nothing else, and that the issuance of the 
other policies, not having relation to workmen’s compensation, shows the inten- 
tion of the parties that the policy sued on was not intended to cover the liability 
sued on. It is true that in the declaration or indorsement Electric Company is 
named as an additional assured in the limited sense stated, and for that reason 
the question presented is confused... It does seem, however, that the same parties 
would not at the same time have more than one policy covering the same liability. 
We concur in the insistence of appellee that the purpose of naming additional 
assured for whom Stone & Webster, Inc., might do work, including the Electric 
Company, was to provide protection to the Electric Company in the event of its 
being adjudged that the Electric Company, and not Stone & Webster, Inc., was 
the employer of the injured employee. Stone & Webster, Inc., was the employer 
of the injured employee. Stone & Webster, Inc., being an independent contractor, 
doing work for the Electric Company, it seems reasonable, and we think the prop- 
er interpretation of the matter is, that it was contemplated that the question might 
arise as to whether Stone & Webster, Inc., or the Electric Company was the em- 
ployer of an injured employee. The policy here is limited to the coverage speci- 
fied; that is, to pay compensation to an injured employee. 

Appellant invokes the provision of sub-clause of declaration known as amend- 
ed indorsement No. 2, providing, in substance, that “employees of any of the 
firms or corporations for whom Stone & Webster, Inc. have work to perform 
shall be considered employees of Stone & Webster, Inc., within the coverage pro- 
vided by the undermentioned policy during the period that said employees are 
within the supervision or control of said Stone & Webster, Inc.” 

We do not understand appellant’s contention to be that Perkins was its em- 
ployee and at the time of the accident loaned to Stone & Webster; its allegation is 
“that Perkins had been employed by Stone & Webster, several years before his 
death,” and other similar allegations. 

We think it unnecessary to separately review each of the several phrases and 
clauses, parts of the policy, to determine appellee’s liability within the coverage of 
the policy as an entirety. As we view it, such phrases and clauses, stressed by ap- 
pellant as showing liability of appellee, merely specify what employees, under the 
several kinds of work that may be done, shall be covered for compensation pur- 
poses under the compensation policy. 

We have not discussed, and think it unnecessary to discuss, whether appellant, 
by reason of the former suit, is now precluded from recovery herein by res adju- 
dicata, or estoppel by judgment. We simply hold that, the policy sued on being a 
compensation policy, appellee is not liable in this suit under the policy found in 
the record. 

The judgment is affirmed. 
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NORTHWESTERN CASUALTY & SURETY CO. v. BARZUNE. No. 10846. 
Court of Civil Appeals of Texas. Dallas. July 3, 1931. 
Rehearing Denied Oct. 3, 1931. 
42 Southwestern Reporter (2d) 100. 
1. INSURANCE. 

Insurance policies must be construed in insured’s favor only where the 
contain doubtful, ambiguous, or conflicting provisions when naturally interpreted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Court cannot distort definite covenants plainly expressed so as to include 
risk clearly excluded by insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Burglary insurance policy held to cover only loss of money, effected by use 
of tools, etc., directly applied on exterior of safe. 

The policy provided that company should not be liable for loss or 
damage, “effective by opening any safe * * * by the manipulation of 
any lock” or “unless entry into such safe has been effected by the use 
of tools, explosives, chemicals, or electricity directly upon the exterior 
thereof.” “Open” is defined as to become open, or unshut; to unclose 
or become unclosed. “Opening” as “act of one that opens, a making or 
becoming open.” “Directly” as “in a direct manner, in a straight line or 
course at right angles to a surface.” And “exterior” as “on the outside, 
external, pertaining to the outside part.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 

4. INSURANCE. 

Loss effected by manipulating combination lock on outer door of safe held 
not covered by burglary policy, though inner compartments were entered by use 
of tools. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Looney, J., dissenting. 

j Appeal from County Court at Law, No. 2, Dallas County; John A. Rawlins, 
udge. 

Action by L. Barzune against the Northwestern Casualty & Surety Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed in part and reversed and rendered in part. 

McCormick, Bromberg, Leftwich & Carrington and Geo. W. Schenucker, all 
of Dallas, for appellant. 

Joe Utay, of Dallas, for appellee. 

VAUGBN, J. 


This suit originated in justice court No. 2, precinct No. 1, of Dallas county. 
Appellee sued appellant to recover upon a policy of insurance duly issued August 
3, 1927, indemnifying appellee against loss by burglary under certain limitations 
and conditions from a certain safe fully described in said policy. The recovery 
sought was for a loss of $168.50 in money alleged to have been taken from 
appellee’s safe on or about April 19, 1929, and $11.50 for damage to said safe. 
The case properly reached the court from which this appeal was prosecuted, and 
judgment in that court was rendered in favor of appellee for $180, plus interest 
and costs. As a general discussion will suffice to dispose of the two propositions 
upon which this appeal is predicated, and will fully develop the issues presented by 
pleadings and the evidence introduced thereon, no further statement of the case 
= be made. This appeal is presented upon the following agreed statement of 
acts : 

_ “It is agreed that on or about the 2nd day of August, 1927, the defendant 
Northwestern Casualty & Surety Company issued to the plaintiff its certain 
Burglary Policy No. VB 937502, which was in force on or about April 19, 1929, 
the date of the loss and damage complained of by the plaintiff herein. That by 
the terms of said policy the defendant agreed to indemnify plaintiff: 
‘For all loss by burglary of money, securities and merchandise, as herein- 

defined, by its abstraction from within that part of any safe or vault to 
h the insurance under this policy applies, by any person or persons making 


afte: 
whi 
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felonious entry into such safe or vault by actual force and violence of which 
force and violence there shall be visible marks made upon such safe or vault 
by tools, explosives, electricity, gas or other chemicals, while such safe or vault 
is duly closed and locked and located in the assured’s premises, described in the 
schedule, or located elsewhere after removal therefrom by burglars. 

“For all loss by damage (except by fire) to such safe or vault and to 
money, securities and merchandise therein and to the premises and all furniture, 
fixtures and other property therein, caused by such forcible and violent entry into 
such safe or vault as aforesaid, or attempt thereat.” 

“That said policy contained, among others, the following, viz.: 

“ ‘Special agreements: 

“5. The Company shall not be liable for any loss or damage: 

“*(a) Unless the doors of all vaults, safes and chests covered hereby are 
equipped with combination or time lock, and unless at the time of the burglary 
or attempt thereat all such doors are properly closed and locked by combination 
or time lock; 

““(b) Effective by opening any safe, chest or vault by the use of any key 
or by the manipulation of any lock; 

“*(j) Of or to money, securities or merchandise contained in a fire-proof 
safe, unless entry into such safe has been effected by the use of tools, explosives, 
chemicals or electricity directly upon the exterior thereof.’ 

“II. That the plaintiff’s safe, described in the schedule to said policy, was 
a Mosler Fireproof Safe, equipped with an outer door, three inches thick, locked 
by a combination lock, and said safe also contained an inner compartment with 
a door of thin metal, locked by a key lock; that such thin metal door was 
surrounded by a cast iron casing. 

“III. That on or about April 19, 1929, the premises of plaintiff were burglarized 
by some person or persons unknown, making felonious entry into such safe, 
and plaintiff sustained a loss of $168.50 in money, and his safe was damaged 
to the extent of $11.50, substantially as alleged by him. That such loss and 
damage occurred under the following circumstances: The $168.50 in money which 
was lost by the plaintiff was contained within the inner compartment of said 
safe and the door to said inner compartment, as well as the outer door of said 
safe, were both duly locked. The combination lock with which the outer door 
of said safe was equipped was worked or manipulated, and entry into the inner 
compartment was effected by the use of some character of tool, the cast iron 
casing surrounding the door thereof being broken and the door thereof being 
pried open. 

“TV. There was no visible marks made upon the exterior of such safe by 
tools, explosives, electricity, gas or other chemicals, and the opening of the 
outer door of said safe was effected by working or manipulating the combina- 
tion lock thereof, and was not effected by the use of any tools, explosives, 
chemicals, or electricity, directly upon the exterior thereof.” : . 

The result of this cause depends upon the construction and interpretation of 
the provisions of the policy, above quoted. ; 

Appellant by its propositions insists: (1) That as the policy declared upot 
indemnified appellee only against loss incurred under the conditions specified in 
provisions (a), (b), and (j), supra, by a person making a felonious entry into 
appellee’s safe by some one or all of the means specified in said policy, and it 
was shown by the undisputed evidence that appellee’s loss was effected by work- 
ing or manipulating the combination lock on the outer door of the safe, and 
that entry into it was not made by actual force and violence, and there were 
no visible marks made on the exterior of said safe by tools, explosives, electricity, 
gas, or other chemicals, the court erred in rendering judgment ‘in favor of 
appellee; and (2) that, under the provisions of (b) and (j), supra, the undis- 
puted evidence establishing that the safe in question was fireproof, that entry 
into same was not effected by the use of tools, explosives, chemicals, or electricity, 
directly upon the exterior thereof, but was effected by working or manipulating 
the combination lock thereof, the trial court erred in including in its judgment 
the item of $168.50 for money abstracted from the safe, and that its judgment 
should be corrected and reformed in that particular. , Al aN 

Appellee counters said propositions as follows: (1) The policy. in suit in- 
demnifies appellee—provisions (a) and (b) of said policy, supra, quoted—and by 
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the undisputed evidence it was shown that appellee’s loss was effected by some 
person or persons unknown, making felonious entry into such safe, that appellee 
sustained a loss in money of $168.50 and his safe was damaged to the extent 
of $11.50; the judgment in his favor was properly rendered. (2) The provisions 
of the policy that the company shall not be liable for any loss or damage, (b) 
and (j), supra, quoted, are not applicable in this case and should in no wise 
effect appellee’s right of recovery, because the undisputed evidence shows that 
entry to said safe was made into inner compartments of such safe by some 
person or persons unknown, by the use of some character of tools, and that the 
inner door was broken and pried open, and that the opening was in the exterior 
part of said safe.” 

[1] The determination of this appeal must abide the application of the gen- 
erally accepted rule that insurance policies are to be construed in favor of the 
insured and against the company. This, however, is only to be invoked where 
there exist rational grounds for construction, viz., the contract must contain pro- 
visions or language of doubtful, ambiguous, or conflicting meaning, as gathered 
from a natural interpretation of its language. This because, if the language, when 
given its everyday commonly accepted meaning, is clear and specific in presenting 
the subject-matter in hand, the objective to be accomplished, the burdens as- 
sumed, and the benefits to be enjoyed or received, then the terms of the policy 
cannot be said to be doubtful of meaning or conflicting in terms; and courts are 
not at Jiberty to indulge in a construction that would give an unnatural meaning 
to language in order to accomplish results that could not be shown to have been 
in the minds of the parties, the language used being given its natural or com- 
monly accepted meaning. 

We think that the following holding in Frankel et al. v. Massachusetts Bond- 
ing & Ins. Co. (Mo. App.) 177 S. W. 775, 776, succinctly defines the “rule’s” 
sphere of application: “Such rule does not permit courts to remake policies or 
to change the face of their plain and explicit terms. The rule above mentioned 
is applied where the insurance contract ‘contains clauses of doubtful, ambiguous, 
or conflicting meanings.’ A®tna Life Ins. Co. v. Kansas City Electric Light Co., 
184 Mo. App. 718, 171 S. W. 580. It is enforced if the policy is ‘fairly and 
reasonably susceptible of two constructions.’ Long Bros. Grocery Co. v. United 
States, etc., Co., 130 Mo. App. 421, 110 S. W. 29. It is also enforced if the 
words employed of themselves, or in connection with other language used in 
the instrument or in reference to the subject-matter to which they relate, are 
misceptible of the interpretation given them by the assured, although in fact 
intended otherwise by the insured. Stark v. John Hancock, etc., Ins. Co., 176 
Mo. App. 574, loc. cit. 581, 159 S. W. 758.” 

[2] We will now address ourselves to the task of ascertaining whether or 
not any of the terms used require a meaning to be given thereto contrary to 
the commonly everyday accepted meaning of same. We must in this service bear 
in mind that, “Courts are not authorized to seize upon certain and definite 
covenants expressed in plain English with violent hands, and distort them so as 
to include a risk clearly excluded by the insurance contract.” Mitchell v. German 
Commercial Accident Co., 179 Mo. App. 1, loc. cit. 7, 161 S. W. 362, 363. 

Furthermore, we should not forget that, “While, in the construction of 
insurance policies, the rule is that doubtful provisions are to be construed in 
favor of the insured and in aid of his right to recover thereon, the rule is equally 
well established that, where the terms of the policy are plain and explicit, the 
court can indulge in no forced construction of the contract to cast a liability 
upon the insurance company which it has not assumed.” First National Bank 


v. Maryland Casualty Co., 162 Cal. 61, loc. cit. 69, 121 P. 321, 325, Ann. Cas. 
1913C, 1170. 


[3] The terms of the policy herein first quoted are the only ones necessary 
to be considered, and they are sought to be interpreted so as to sustain appellee’s 
cause of action and recovery thereon. The combination lock with which the outer 
door of appellee’s safe was equipped was worked or manipulated, and that door 
thereby opened, and entry into the inner compartment of said safe was effected 
by the use of some character of tools, the cast-iron casing surrounding said 
inner door being broken and said door prier open. We think that the words, 
“effective by opening any safe by the manipulation of any lock,” are so plain and 
explicit as to exclude every other reasonable hypothesis, saye and except that the 
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opening referred to was any other than the door that formed a part of the 
exterior or outward construction of the safe, and to exclude the idea that the 
opening referred to had reference to an interior opening, one that could only be 
reached through said outward or exterior door, for until such exterior or out- 
— opening had been made an opening could not be effective through the interior 
oor. 

Of the many definitions of the word “open” to be found in Webster’s New 
International Dict. Ed. 1927, the following are the most appropriate to that word 
as used in the policy: “to become open, or unshut; to unclose or become un- 
closed; said either of a door, etc, or of the passage way; or to have the door 
opened for business, to give access; to have an opening, passage or outlay; with 
to, into, out of, towards, as the door opens into a vestibule.” The word “opening” 
by the same authority is defined: “Act of one that opens, a making or becoming 
open * * * act of beginning, start, initiation, commencement, that with which 
anything opens or begins. * * *” 

As to the provisions of the policy providing that appellant shall not be liable 
for any loss or damage “unless entry into such safe has been effected by the use 
of tools, explosives, chemicals, or electricity, directly upon the exterior thereof,” 
same can have no meaning other than that appellant’s liability only extended to 
and included the loss of money effected through one of the means above specified, 
applied directly upon the outer surface of the safe, and that no such liability 
could or would exist for loss occasioned in any other manner, way or means. 
“Directly” and “exterior” are the two pivotal words used in said sentence. The 
term “directly” is defined as follows: “In a direct manner; in a straight line 
or course at right angles to a surface; in a direct way; without anything inter- 
vening; not by secondary but by direct means.” And the word “exterior,” viz.: 
“On the outside, external, pertaining to ‘the outside part, as the exterior part 
of a sphere; the outward surface or part of anything; that which is external; 
outside.” Webster’s Dict., supra. 


The words of the policy, construed together and each given its natural mean- 
ing—that is, the meaning naturally implied from the use of same—are not in 
the slightest degree doubtful, ambiguous, or conflicting in meaning; therefore, 
it can be only gathered therefrom that appellee contracted for protection within 
the plain import of the language of said policy as stated in its provisions (a), 
(b), and (j), supra; therefore appellee was only to be indemnified for loss of 
money effected by the use of tools, explosives, chemicals, or electricity, directly 
applied upon the exterior of the safe—that is, to the outside parts thereof. The 
language conveying this meaning is not susceptible to any other construction 
without distorting the words “directly” and “exterior” so as to give each a mean- 
ing diametrically opposed to the natural or self-evident meaning of said terms. 
We are fully in accord with the pronouncement made in the case of Wiest v. 
United States Ins. Co., 186 Mo. App. 22, 29, 171 S. W. 570, 572, viz.: “If it 
appeared that the portions of the policy under consideration, when read and con- 
strued together, were at all ambiguous or of doubtful import, we should not 
hesitate in the least to ‘blandly’ resolve such ambiguity or doubt in favor of the 
insured. Indeed, the policy, should, if possible, be construed so as to effectuate the 
insurance, and not to defeat it,” and have not been unmindful of same in dis- 
posing of this cause. 

[4] As heretofore stated, appellee’s safe was burglarized by some person or 
persons unknown; that in making the entry into said safe no visible marks were 
made upon its exterior by tools, explosives, electricity, gas, or other chemicals; 
that the opening of the outer door of the safe was effected by working or 
manipulating the combination lock, and not by the use of any tools, explosives, 
chemicals, or electricity directly upon the exterior thereof. The instant case, 
both as to terms of the policy and facts anent the loss sustained, are identical 
with the terms of the policy and facts in the case of Frankel v. Mass. Bonding 
& Ins. Co., supra; therefore, as expressive of our views, we quote therefrom as 
follows: “The question then is: Does the loss come within the terms of the 
policy, which insured against felonious abstraction of money, etc., from the safe 
by persons who made entry thereinto ‘by the use of tools or explosives applied 
directly to the outside thereof’? The policy does not extend blanket insurance for 
all loss by theft or burglary from the safe. The words ‘by the use of tools of 
explosives applied directly to the outside thereof’ clearly and explicitly exclude 
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insurance against a burglary or theft by any one who knew the combination, 
or insurance against such crime committed when the combination was carelessly 
left unlocked. The insurance was carefully limited to a loss occasioned by a 
burglary committed by making an entry into the safe by the use of tools or 
explosives applied directly to the outside of the safe. Now, it is conceded that 
no tools or explosives were applied to the outer doors having the combination 
lock, and none were applied to the middle doors. * * * But the insurance 
provided in the policy is for loss from a burglarious entry obtained by the use 
of tools or explosives applied directly to the outside. How can it be said that 
the use of force upon the cash box, which occupied only a small portion of the 
space in the interior of the safe, was an application ‘directly to the outside’? Can 
the little door to the money box or drawer in the safe be considered ‘the outside 
of the safe’ any more than a door to the cupboard or sideboard containing the 
family silver could be deemed the outside of the house?” 

The following authorities support the holding in the Frankel Case, supra; 
Blank v. National Surety Co., 181 Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 
562; Brill v. Metropolitan Surety Co. (Sup.) 113 N. Y. S. 476; United States 
Casualty Co. v. Medcalf & Thomas (Tex. Civ. App.) 272 S. W. 539. 

The only Texas cases in any wise approaching this case are National Surety 
Co. v. Silberberg Bros. (Tex. Civ. App.) 176 S. W. 97, National Surety Co. v. 
Chalkley (Tex. Civ. App.) 260 S. W. 216, 217, and F. & D. Co. of Maryland 
v. B. & J. Sales Co. (Tex. Civ. App.) 298 S. W. 459, 460. 

The Silberberg Case involved only forcible or violent entries upon the premises 
or exit therefrom, provided that the company should not be liable unless there 
were visible marks on the premises of actual force or violence used. It was 
held that proof that the owner saw a bolt to the lock on the premises thrown 
before entering the next morning sufficiently satisfied the requirement of visible 
evidence and visible marks of forcible entry. 

The Chalkley Case is readily distiriguishable from the case at bar. There the 
property was obtained by actual breaking by force and violence of the inside 
compartments of the safe. It was held that the insured could recover under the 
policy, which provided for indemnity against loss by abstraction from within the 
safe by one making entry into the safe by actual force and violence, of which 
force and violence there should be visible marks made upon such safe, although 
there was no sign on the outside of the safe to indicate forcible entry. There 
was no privision in the policy requiring entry into the safe by the use of tools, 
explosives, etc., “directly upon the exterior thereof,” as in this case. The safe 
there involved was a burglar-proof safe and the requirement of force applied 
to the exterior had no application. Moreover, the court said: “The evidence did 
not show how the outer door of the safe was opened, and the court could not 
have found that it was done with a key or by manipulation, even if such finding 
had been requested by appelllant, which was not done.” 


__F. & D. Co. of Maryland v. B. & J. Sales Company, supra, while a little 
different in its facts, tends to support appellant’s position here. There the com- 
bination to the outer door of the safe was worked and the inner compartment was 
opened by tools, but the money was not taken from such inner compartment 
but from a portion of the safe outside such compartment. In holding that the 
loss was not covered under the terms of the policy (similar in substance to the 
one involved here), the court said: “As we view it, the marks within the safe and 
on or about the minor compartment therein do not show entry into the safe 
itself by actual force and violence evidenced by the use of tools, explosives, etc., 
thereon. We therefore conclude that the appellee’s loss does not come within 
the terms of the policy rendering the appellant liable for the loss sustained under 
the facts of this case. Blank v. National Surety Co., 181 Iowa, 648, 165 N. W. 
46, L. R. A. 1918B, 562; Maryland Casualty Co. v. Ballard County Bank, 134 
Ky. 354, 120 S. W. 301; Brill v. Metropolitan Surety Co. (Sup.) 113 N. Y. S. 
476; U. S. Casualty Co. v. Medcalf & Thomas (Tex. Civ. App.) 272 S. W. 539. 
While the testimony in this case evidences a burglarious entry into the building 
through a rear door thereof, yet the policy does not purport to cover all loss 
sustained from such entry into the building containing the safe, but only losses 
traceable to entry into the safe in certain specific ways and by the use of 
designated instrumentalities.” 


Submitted to the most rigid test for the purpose of discovering whether or 
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not the language of the policy contains clauses of doubtful, ambiguous, or con- 
flicting meaning, or susceptible of two constructions, or if the word thereof 
employed of themselves or in connection with other language used therein, or in 
reference to the subject-matter to which they relate, are susceptible of the in- 
terpretation given them by the trial court, we have not been able to gather 
therefrom the existence of any one of the conditions that would support said 
judgment, but, to the contrary, the terms used are free from any doubtfulness 
of meaning, of susceptibility of two constructions, or conflicting meanings. In 
other words, the terms are plain and specific in meaning and cannot be given 
any other than their ntaural meaning without an unwarranted arbitrary construc- 
tion. 

The policy in suit was not a general contract of indemnity against all losses 
sustained by burglary. It insured only against particular losses occurring in par- 
ticular ways. It covered only loss by burglary by abstraction from the safe by 
any person making felonious entry into such safe by actual force or violence, of 
which force and violence there shall be visible marks made upon such safe by 
tools, explosives, electricity, gas, or other chemicals, while such safe is duly 
closed and locked; and it specifically excepts losses effected by opening the safe, 
by the use of any key or by the manipulation of any lock. 

All of the established facts gravitate to but one construction, viz., that 
appellee’s loss was effected by reason of the working or manipulating the com- 
bination lock; therefore, the loss sustained was not covered by the policy of 
insurance; and, further, that there were no visible marks made upon the exterior 
of the safe by tools, explosives, electricity, gas, or other chemicals, and for such 
additional reasons the loss was not covered. We are therefore of the opinion 
that the court erred in rendering judgment for appellee for the sum of $168.50 
on account of money extracted from the safe; therefore said judgment is reversed 
in that respect, and judgment rendered in favor of appellant, that appellee take 
nothing on account of said sum of $168.50, and is affirmed as to the sum of $11.50 
for damages done to the safe. 

Affirmed in part; reversed and rendered in part. 

Looney, J. (dissenting). 

I dissent from that part of the decision of the majority reversing the judg- 
ment in favor of appellee for $168.50 and interest, being the amount of money 
extracted by the criminal from the safe, hence believe the judgment below should 
have been affirmed in its entirety. 

The risk assumed by appellant is described in its policy as follows: “For 
all loss by burglary of money, securities and merchandise, as hereinafter defined, 
by its abstraction from within that part of any safe or vault to which the insur- 
ance under this policy applies, by any person or persons making felonious entry 
into such safe or vault by atcual force and violence of which force and violence 
there shall be visible marks made upon such safe or vault by tools, explosives, 
electricity, gas or other chemicals, while such safe or vault is duly closed and 
locked and located in the assured’s premises, described in the schedule, or located 
elsewhere after removal therefrom by burglars.” 

The safe burglarized is described in the agreed statement as follows: “That 
the plaintiff's safe, described in the schedule to said policy, was a Mosler Fire- 
proof Safe, equipped with an outer door, three inches thick, locked by a com- 
bination lock, and said safe also contained an inner compartment with a door of 
thin metal, locked by a key lock; that such thin metal door was surrounded by a 
cast iron casing.” 

The entry into the safe, the force and violence used, the visible marks made, 
and the abstraction of money therefrom, are described in the agreed facts as 
follows: “That on or about April 19, 1929, the premises of plaintiff were 
burglarized by some person or persons unknown, making felonious entry into 
such safe, and plaintiff sustained a loss of $168.50 in money, and his safe was 
damaged to the extent of $11.50, substantially as alleged by him. That such loss 
and damage occurred under the following circumstances: The $168.50 in money 
which was lost by the plaintiff was contained within the inner compartment of 
said safe, and the door to said inner compartment, as well as the outer door ot 
said safe, were both duly locked. The combination lock with which the outer 
door of said safe was equipped was worked or manipulated, and entry into the 
inner compartment was effected by the use of some character of tool, the cast 
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ae the door thereof being broken and the door thereof being 
pried open. 

If the case ended at this point, no question could be raised as to appellant’s 
liability, because it appears that there was a felonious entry into the safe by the 
forcible use of some tool that left visible marks, in that, the cast-iron casing 
surrounding the second or inner door was broken or pried open. However, appel- 
lant contends that it should escape liability under the following exception or 
special agreement contained in the policy, to wit: “The company shall not be liable 
for any loss or damage * * * (j) Of or to money, securities or merchandise 
contained in a fire-proof safe, unless entry into such safe has been effected by the 
use of tools, explosives, chemicals or electricity directly upon the exterior thereof.” 

If the method of entering the safe had not been duly described, the agreed 
facts would doubtless preclude this discussion. Paragraph 4 of the agreed facts 
reads: “There was no visible marks made upon the exterior of such safe by 
tools; explosives, electricity, gas or other chemicals, and the opening of the outer 
door of said safe was effected by working or manipulating the combination lock 
thereof, and was not effected by the use of any tools, explosives, chemicals, or 
electricity directly upon the exterior thereof.” In view, however, of the other 
facts stated—that is, that the “combination lock with which the outer door of 
said safe was equipped was worked or manipulated, entry into the inner com- 
partment was effected by the use of some character of tools, the cast iron 
casing surrounding the door thereof being broken and the door thereof being 
pried open”’—the statement in paragraph 4, to the effect that no visible marks 
were made upon the exterior of the safe by tools, etc., can only mean that there 
were no visible marks upon the exterior surface of the safe. If this is not its 
meaning, paragraph 4 is contradictory of other recitals, and is out of harmony 
with the line of thought pursued in the majority opinion. So, the question turns 
on the proper construction to be given the phrase “by the use of tools * * * 
directly upon the exterior thereof” (the sate), for if this language refers ex- 
clusively to the outside surface of the safe, no liability, under the letter of the 
policy, was shown, but if it refers, as I think it does, to any part of the safe 
— to the cavity holding its contents, liability was, in my opinion, cleariy 
shown. 

What did appellant mean by the phrase “by the use of tools * * * directly 
upon the exterior thereof”? The policy was certainly intended to indemnify ap- 
pellee against loss resulting from felonious entry into a safe having both an 
inner and an outer door. The safe was constituted of an exterior and an interior, 
an outside and an inside, there existed no neutral zone, there could have been 
no abstraction of money from within the safe until the second door was forced 
and the cavity containing the money was reached, hence the operations of the 
criminal, in reaching the cavity containing the money, were necessarily made 
upon an exterior portion of the safe. 

Appellant could have laid a good basis for its present contention if the policy, 
instead of using the language adopted, had contained as a prerequisite to liability, 
provisions requiring forcible entry through the outside door, or the exterior 
surface of the safe, attended by visible marks, etc.; but the policy contained no 
such or equivalent provisions. Appellant having adopted language susceptible of 
two constructions—one sustaining and the other defeating liability—I do not 
think the court, under the circumstances, should hesitate to apply the rule of 
construction that favors the insured. 

On the exact facts presented, the case is one of first impression in this state; 
but decisions in point from other states sustain my view of the question. The 
cases mentioned below correctly applied the general rule construing, as should 
have been done, all doubtful provisions in favor of the insured. 

Under similar facts, in Bruner v. Fidelity, etc., Co., 101 Neb. 825, 166 N. W. 
242, 243, the Supreme Court of Nebraska, answering a contention, in effect the 
same as appellant makes in the instant case, said: “This safe had double doors. 
Until the inner doors were opened no access could be had to its contents, and no 
entry made into the safe proper. Explosives were used upon the inner door.” The 
court held that “entry into the safe” was made by the use of explosives and that 
it was not material that the outer door had not been so opened. In Fidelity, etc., 
Co. v. Sanders, 32 Ind. App. 448, 70 N. E. 167, 169, in a similar case, the court 
held that: “The policy makes no distinction between outer and inner doors. The 
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pleading shows that the money and property were taken from a part of the safe 
that was entered by the use of tools and force. Aside from the rule that insur- 
ance policies should be liberally construed in favor of the assured, we think this 
policy means that, if the money or property in the safe is reached through the 
a of , tools or explosives upon any part of the safe, the loss is covered by the 
olicy.’ 

? In Moskovitz v. Travelers’ Indemnity Co., 144 Minn. 98, 174 N. W. 616, under 
a similar policy, where, although the outer door was opened by manipulating the 
lock, as in the instant case, the entrance through the inner door was effected by 
force and violence leaving visible marks, as in the instant case, the Supreme 
Court of Minnesota said: “The policy is not quite clear. The rule of construction 
favors the insured and resolves ambiguities against the insurer. It was proper, 
and not difficult, to write a policy making a forcible entry through the outside 
door attended by visible marks a prerequisite of liability. If the insurance com- 
pany intended to offer the plaintiff such a policy it could have made its meaning 
sufficiently clear by the use of a few apt words; and, wishing its liability thus 
limited, it should have done so.” 

In Columbia Co. v. Rogers, 29 Ga. App. 248, 114 S. E. 718, the Court of 
Appeals of Georgia held, under practically identical facts, that a felonious entry 
into the safe effected by tools, etc., directly upon any part of the safe exterior to 
the cavity holding the contents, was a felonious entry insured against. To the 
same effect, see Johnston v. Fidelity & D. Co., 220 Mo. App. 753, 275 S. W. 973: 
Rosenbach v. National, etc., Co., 204 Mo. App. 145, 221 S. W. 386. The case of 
National Surety Co. v. Chalkley, 260 S. W. 216, 217, decided by the San Antonio 
Court of Civil Appeals, is more nearly in point than any Texas case, and I am 
constrained to adopt as pertinent here the language of Judge Fly; he said: 
“* * * The evidence showed that the property in the safe was obtained by 
an actual breaking into the house and an actual breaking by force and violence 
of the inside compartments of the safe, and appellant should not be permitted to 
evade its liability by a technicality which under the facts of this case is absolutely 
unjustified. The house was broken into, the safe was entered, the inner locks 
broken, and the property taken, and under a reasonable construction of the terms 
of the policy appellee is entitled to a recovery.” 

For these reasons, sustained by the authorities cited, I am of opinion that the 
majority erred in not affirming the judgment of the court below in its entirety. 





Misc.] Globe & Rutgers Fire Ins. Co. v. Brown et al. 227 


MISCELLANEOUS 


GLOBE & RUTGERS FIRE INS. CO. OF NEW YORK vy. BROWN et al., 
and four other cases. Nos. 431-435. 
District Court, W. D. Lousiana, Shreveport Division. May 13, 1931. 
52 Federal Reporter (2d) 164. ; 
3. INSURANCE. 


Texas court acquired jurisdiction over foreign insurance companies doing 
business in state, by service of garnishment process on local agents, though poli- 
cies involved were issued and effective in another state where loss occurred 
(Const. Amend. 14; Rev. St. Tex. 1925, art. 1995, subd. 27). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 


In Equity. Suit by the Globe & Rutgers Fire Insurance Company of New 
York, by the National Fire Insurance Company of Hartford, Conn., by the 
Springfield Fire & Marine Insurance Company of Springfield, Mass., by the 
United States Fire Insurance Company of New York, and by the Virginia Fire 
& Marine Insurance Company of Richmond, Va., against P. K. Brown, trustee 
in bankruptcy of the estate of B. L. Williams, and others. 

Decree in accordance with opinion. 

Ben E. Coleman, of Shreveport, La., Lawrence Tarlton, of Fort Worth, 
Tex., and Jesse F. Holt, of Sherman, Tex., for complainants. 

Ponder & Ponder and R. A. Fraser, all of Many, La., and Randolph, Rendall 
& Freyer, of Shreveport, La., for respondents. 

DAwKINs, District Judge. 

Plaintiff filed bills of interpleader against the same defendants in above 
cases, and by consent they have been consolidated for the purposes of trial. 

B. L. Williams was engaged in the mercantile business at Florine, in Sabine 
parish, La., and on December 28, 1929, his store and stock of goods were de- 
stroyed by fire. The several insurance companies named had policies covering 
the loss in the total sum of $1,080 each, $200 of which was upon the building, 
$80 upon the furniture and fixtures, and $800 upon the stock of merchandise. On 
January 8, 1930, S. G. Dreyfus Company of Shreveport, La., served notices upon 
said companies of an indebtedness of $585.58 to it by Williams and claimed a 
vendor’s lien and preference upon certain goods destroyed under the provisions 
of Act No. 263 of the Louisiana Legislature of 1916. Thereafter, on January 11, 
1930, the Chapman Milling Company, a Texas corporation, filed in the district 
court for Grayson county of said state an attachment suit against the insured 
Williams and had writs of garnishment served upon the several insurance com- 
panies through their local agents in Texas, seeking to subject the proceeds of 
the insurance to the payment of its debt. Williams made no appearance, but 
the insurance companies filed answers, admitting the issuance of the policies, 
but without specifically acknowledging liability thereunder, for the reason that 
investigation and adjustment of the loss had not been completed. 

On June 17, 1930, Williams filed a voluntary petition in bankruptcy. 

On November 8th following, these bills of interpeader were filed, setting up 
the action of the milling company in Texas, as well as the claims of the trustee 
in bankruptcy, the Dreyfus Company, and of the Sabine State Bank & Trust 
Company, the latter claiming a mortgage upon the building, against a portion 
of the proceeds of the policies. In the meantime, the insurance had been adjust- 
ed, and along with the filing of the petitions the amounts admitted to be due 
were paid into the registry of this court, the insurance companies praying that 
they be paid to whomever might be entitled to receive them, and that the com- 


panies be relieved from further responsibility, for costs and reasonable attorney’s 
fees. 


[1] No sufficient reason has been advanced why the interpleader actions 
should not be maintained. The funds were being claimed by the several per- 
sons named, and, under the circumstances, I think these suits were in accord 
with and justified by the provisions of the act of Congress. National Fire Insur- 
ance Co. vy. Sanders et al. (C. C. A.) 38 F. (2d) 212. 

There also appears to be no dispute but that the claim of the Sabine State 
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Bank & Trust Company to $200 of the proceeds of each policy under the mort- 
gage clauses in its favor is well founded, and its rights to that extent will also 
be sustained. 

The main controversy is between the trustee in bankruptcy and the Chap- 
man Milling Company as to the validity of the proceedings in the state court 
of Texas, and as to whether the latter thereby obtained a valid lien upon the 
proceeds of the policies. If that court had jurisdiction and a lien resulted, the 
same was more than four months old when the petition in bankruptcy was filed, 
and would, of course, give the milling company a preference upon the funds 
against the bankrupt estate of Williams. 

[2, 3] It must first be determined whether the state court of Texas had 
jurisdiction. None of the insurance companies were domiciled in that state, and 
it is contended by the trustee that, in as much as the policies were issued and 
to have effect in Louisiana, where the loss occurred, the Chapman Milling Com- 
pany, a citizen of Texas, could not effectively attach or garnish their proceeds 
by service upon local agents of the companies appointed to do business in that 
state. The fact that the insurance companies did not except to the jurisdiction 
of the Texas court, but appeared by answer as above indicated, would not be de- 
terminative of the matter, if the proceeding was purely in rem. The issue must 
turn upon the scope of the Texas statute affecting nonresident corporations (as 
to which the federal courts are bound by the state decisions, unless there be 
some conflict with the constitution and laws of the United States), when applied 
to a proceeding in garnishment. It appears to have been settled by the Supreme 
Court of the United States, in Pennsylvania Fire Insurance Co. v. Gold Issue 
Mining & Mill. Co., 243 U. S. 93, 37 S. Ct. 344, 345, 61 L. Ed. 610, that a foreign 
corporation, in complying with a state statute for service of process, may sub- 
ject itself to suits therein, without regard to origin of the claim. There the 
suit was upon a policy of insurance issued by the Insurance Company in Colorado, 
to an Arizona corporation, insurng buildings in the former state. The insur- 
ance company had obtained a license to do business in Missouri and to that ex- 
tent had complied with its laws by filing a power of attorney “consenting that 
service of process upon the superintendent should be deemed personal service 
upon the company so long as it should have any liabilities outstanding in the 
state.” The defendant was sued in the courts of Missouri, but excepted to the 
jurisdiction upon the ground that the consent was confined to business done in 
the state, and, if the statute were held to apply to a cause of action arising in 
Colorado, it would be contrary to the due process clause of the Fourteenth 
Amendment to the federal Constitution The Supreme Court of Missouri held 
that the statute was broad enough to give jurisdiction In disposing of the mat- 
ter the Supreme Court of the United States said: 


“The construction of the Missouri statute thus adopted hardly leaves a con- 
stitutional question open. The defendant had executed a power of attorney that 
made service on the superintendent the equivalent of personal service. If by 
a corporate vote it had accepted service in this specific case, there would be 
no doubt of the jurisdiction of the state court over a transitory action of con- 
tract. If it had appointed an agent authorized in terms to receive service in 
such cases, there would be equally little doubt. New York, Lake Erie & West- 
ern R. R. Co. v. Estill, 147 U. S. 591, 13 S. Ct. 444, 37 L. Ed. 292. It did appoint 
an agent in language that rationally might be held to go to that length. The 
language has been held to go to that length, and the construction did not deprive 
the defendant of due process of law even if it took the defendant by surprise, 
which we have no warrant to assert. O’Neil v. Northern Colorado Irrigation Co., 
242 U. S. 20, 26, 37 S. Ct. 7, 61 L. Ed. 123. Other state laws have been construed 
in a similar way; e. g., Bagdon v. Philadelphia & Reading Coal & Iron Co., 217 
N. Y. 432, 111 N. E. 1075, L. R. A. 1916F, 407 [Ann. Cas. 1918A, 389]; Johnston 
v. Trade Insurance Co., 132 Mass. 432. ‘ 


“The defendant relies upon Old Wayne Mutual Life Association v. McDon- 


ough, 204 U. S. 8, 27 S. Ct. 236, 51 L. Ed. 345, and Simon y. Southern Railway 
Co., 236 U. S. 115, 35 S. Ct. 255, 59 L. Ed. 492. But the distinction between those 
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cases and the one before us is shown at length in the judgment of the court be- 
low, quoting a brief and pointed statement in Smolik v. Philadelphia & Read- 
ing Coal & Iron Co. [D. C.] 222 F. 148,—a statement reinforced by Cardozo, J., 
in Bagdon v. Philadelphia & Reading Coal & Iron Co., 217 N. Y. 432, 111 N. E. 
1075, L. R. A. 1916F, 407 [Ann. Cas. 1918A, 389]. In the above-mentioned suits 
the corporations had been doing business in certain states without authority. 
They had not appointed the agent as required by statute, and it was held that 
service upon the agent whom they should have appointed was ineffective in 
suits upon causes of action arising in other states. The case of service upon an 
agent voluntarily appointed was left untouched. [Simon v. Southern R. Co.] 
236 U. S. 129, 130 [35 S. Ct. 255, 59 L. Ed. 492]. If the business out of which the 
action arose had been local, it was admitted that the service would have been 
good, and it was said that the corporation would be presumed to have assented. 
Of course, as stated by Learned Hand, J., in [Smolik v. Philadelpha & Reading 
Coal & Iron Co. (D. C.)] 222 F. 148, 151, this consent is a mere fiction, justified 
by holding the corporation estopped to set up its own wrong as a defense. Pre- 
sumably the fiction was adopted to reconcile the intimation with the general 
rules concerning jurisdiction. Lafayette Insurance Co. v. French, 18 How. 404, 
15 L. Ed. 451; Michigan Trust Co. v. Ferry, 228 U. S. 346, 353, 33 S. Ct. 550, 57 
L. Ed. 867, 874. But when a power actually is conferred by a document, the 
party executing it takes the risk of the interpretation that may be put upon it 
by the courts. The execution was the defendant’s voluntary act. The Eliza 
Lines, 199 U. S. 119, 130, 131, 26 S. Ct. 8, 50 L. Ed. 115, 120, 4 Ann. Cas. 406. 


It remains to be determined if the proceedings in the Texas court were in 


accordance with the statute, as well as the effect given it by the courts of that 
state. 


In the present case, the milling company sued in the Texas court upon open 
account for merchandise sold and delivered to Williams in Louisiana, and alleged 
that by the laws of Texas it was entitled to recover in addition to the face of 
ihe account, 10 per cent. per annum interest and 10 per cent. attorney’s fees; 
that Williams was a. citizen of Louisiana, living at Florine in said state, and 
prayed for judgment for the amount of the claim, interest and attorney’s fees. 
In an affidavit of counsel attached to the petition, plaintiff asked that notice 
“be issued to him (defendant) under and as provided in article 2037 of the Re- 
vised Statutes of the state of Texas of 1925, and that the same be served on 
the defendant as is provided in article 2038 of said statutes.” In another affidavit, 
the “agent of and for the plaintiff” verified the amount of the account, and 
further swore “that the attachment sued out in this case is not sued out for the 
purpose of injuring or harassing the defendant and that plaintiff will probably 
lose its debt unless such attachment is issued.” Bond in approximately double 
the amount of the claim was executed and a writ of attachment issued on the 
llth day of January, 1930. On the same day affidavit was filed by the agent of 
plaintiff, in which it was set forth that “plaintiff * * * makes application for a 
writ of garnishment against” the insurance company, and “that the plaintiff has 
sued out a writ of attachment against the said defendant, B. L. Williams: that 
the said” insurance company was a corporation, “having an agent * * * and an 
office in Grayson county, Texas, and that he has reason to believe that” it “is 
indebted to the said B. L. Williams.” Accordingly a writ of garnishment was 
issued, addressed to the insurance company, commanding it to answer under 
oath “what, if anything,” it was “indebted to the said Williams,” on or before the 
10th day of March, 1930. Each company answered and admitted the issuance 
of its policy of insurance, but setting up that the same had not been adjusted, 
and it could not tell at that time whether it would owe the defendant anything 
or not. It also averred that it was entitled to recover $75 attorney’s fees. The 
answer further prayed that on hearing there be “judgment relieving it from 
all responsibility created by virtue of the issuing and service of this writ of 
garnishment otherwise and that it be discharged in this cause and recover all 
costs herein incurred, and its attorney’s fees,” etc. 


On November 6, 1930, the state court rendered judgment in favor of the 
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Chapman Milling Company, in which it was recited that the defendant Wil- 
liams had failed to appear, “though he has been duly served with notice as pro- 
vided in article 2037 of the Revised Civil Statutes of Texas, in the time and 
manner provided by law, * * * ” and for the sum of “$1,090.69, with interest on 
$991.54 thereof from this date at the rate of 10% per annum, and on $99.15 thereof 
from this date at the rate of 6% per annum, and all cost of this suit,” and sus- 
taining the writs of garnishment against the several companies. It further 
“ordered that this judgment shall be satisfied out of only such amount or 
amounts as it may be found and determined by the court and that the garnishees, 
or any of them, are indebted to the said B. L. Williams, or were indebted to 
him when said writs were served and filed. For all of which the plaintiff may 
have execution.” It also found that plaintiff was entitled to 10 per cent. of the 
principal and interest as attorney’s fees. 

Apparently the amounts due by the insurance companies to Williams were 
not found or determined. However, I do not think that would affect the lien, 
if any, which was gained under the laws of Texas, since it is now admitted that 
each of said companies was indebted to Williams in amounts approximating the 
claim of the milling company. 

The provision of the Texas law, authorizing suits against foreign corpora- 
tions, is subsection 27 of article 1995 of the Revised Civil Statutes of Texas, 
reading as follows: “Foreign corporations, private or public, joint stock com- 
panies or associations, not incorporated by the laws of this State, and doing 
business within this State, may be sued in any county where the cause of action 
or a part thereof accrued, or in any county where such company may have an 
agency or representative, or in the county in which the principal office of such 
company may be situated; or. when the defendant corporation has no agent or 
representative in this State, then in the county where the plaintiffs or either of 
them, reside.” 


The courts of Texas have held that an insurance company which has quali- 
fied to do business in the state, by appointing agents for the service of process, 
etc., may have funds in its hands attached through garnishment, and the juris- 
diction thus obtained over the garnishee will be sustained, notwithstanding the 
claim arose out of matters wholly without, and between parties who were non- 
residents of, the state. Home Insurance Co. et al. v. Dick et al. (Tex. Com. 
App.) 15 S. W. (2d) 1028. See, also, Norton v. B. & A. Drilling Co. (Tex. Com. 
App.) 34 S. W. (2d) 1095. 

[4-6] Having concluded that the district court of Grayson county had juris- 
diction generally of the insurance companies. I am of the view that the nature 
of a proceeding in garnishment is such that, when jurisdiction of this character 
can be had of the garnishee, it necessarily follows that a debt due by him to 
another may be seized. Garnishment is not a proceeding strictly in rem, like 
the foreclosure of a mortgage or the attachment of tangible property. It has 
been conveniently termed quasi in rem, to the extent that property or a chose 
in action in the hands of a third person may be subjected to the equivalent of 
an actual levy, by serving such notice upon the debtor, that, if he fails to sur- 
render it, or pays the defendant after notice, he may have judgment entered 
against him for the value or amount thereof which can be executed against his 
personal effects. Much discussion has been indulged in as to whether the situs 
of a debt was with the debtor or the creditor, but, in my opinion, this is unim- 
portant. The main consideration, it would seem, is whether the jurisdiction over 
the garnishee is such as would give the particular court power to render judg- 
ment upon the claim if asserted therein by his credtior, the defendant in gar- 
nishment. Harris v. Balk, 198 U. S. 215, 25 S. Ct. 625, 49 L. Ed. 1023, 3 Ann. Cas. 
1084; Louisville & N. R. Co. v. Deer, 200 U. S. 176, 26 S. Ct. 207, 50 L. Ed. 426; 
Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 U. S. 710, 19 S. Ct. 797, 43 
1, Ed. 1144. 


I quote from Harris v. Balk, at page 222 of 198 U. S., 25 S. Ct. 625, 626, as 
follows: “Attachment is the creature of the local law; that is, unless there is a 
law of the state providing for and permitting the attachment, it cannot be levied 
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there. If there be a law of the state providing for the attachment of the debt, 


then, if the garnishee be found in that state, and process be personally served 
upon him therein, we think the court thereby acquires jurisdiction over him, and 
can garnish the debt due from him to the debtor of the plaintiff, and condemn 
it, provided the garnishee could himself be sued by his creditor in that state. 
We do not see how the question of jurisdiction vel non can properly be made to 
depend upon the so-called original situs of the debt, or upon the character of 
ihe stay of the garnishee, whether temporary or permanent, in that state where 
the attachment is issued. Power over the person of the garnishee confers juris- 
diction on the courts of the state where the writ issues. Blackstone v. Miller, 
188 U. S. 189-206, 23 S. Ct. 277, 47 L. Ed. 439-445. If, while temporarily there, 
his creditor might sue him there and recover the debt, then he is liable to pro- 
cess of garnishment, no matter where the situs of the debt was originally. We 
de not see the materiality of the expression ‘situs of the debt,’ when used in 
connection with attachment proceedings. If by situs is meant the place of the 
creation of the debt, that fact is immaterial. If it be meant that the obligation 
to pay the debt can only be enforced at the situs thus fixed, we think it plainly 
untrue. The obligation of the debtor to pay his debt clings to and accompanies 
him wherever he goes. He is as much bound to pay his debt in a foreign state 
when therein sued upon his obligation by his creditor, as he was in the state 
where the debt was contracted. We speak of ordinary debts, such as the one in 
this case. It would be no defense to such suit for the debtor to plead that he 
was only in the foreign state casually or temporarily. His obligation to pay 
would be the same whether he was there in that way or with an intention to 
remain. It is nothing but the obligation to pay which is garnished or attached. 
This obligation can be enforced by the courts of the foreign state after per- 
sonal service of process therein, just as well as by the courts of the domicile of 
the debtor. If the debtor leave the foreign state wthout appearing, a judgment 
by default may be entered, upon which execution may issue, or the judgment may 
be sued upon in any other state where the debtor might be found. In such case 
the situs is unimportant. It is not a question of possession in the foreign state, 
for possession cannot be taken of a debt or of the obligation to pay it, as tan- 
gible property might be taken possession of. Notice to the debtor (garnishee) 
of the commencement of the suit, and notice not to pay his creditor, is all that 
can be given, whether the garnishee be a mere casual and temporary comer, 
or a resident of the state where the attachment is laid. His obligation to pay to 
his creditor is thereby arrested, and a lien created upon the debt itself. Cahoon 
v. Morgan, 38 Vt. 234, 236; National Fire Ins. Co. v. Chambers, 53 N. J. Eq. 468, 
483, 32 A. 663. We can see no reason why the attachment could not be thus 


laid, provided the creditor of the garnishee could himself sue in that state, and its 
laws permitted the attachment.” 


Havirig found that there was jurisdiction, it is not seriously disputed that 
the milling company obtained a lien upon the proceeds of the insurance through 
the garnishments. See Focke v. Blum et al., 82 Tex. 436, 17 S. W. 770; Thatcher 
v. Jeffries (Tex. Civ. App.) 91 S. W. 1091, 1092; Leon v. J. M. Radford Grocery 
Co. (Tex. Civ. App.) 259 S. W. 318, and Jobbers Dist. Co. v. Goldstein (Tex. Civ. 
App.) 265 S. W. 1085. 

As to the claims of S. G. Dreyfus Company, had it been able to prove with 
cny degree of certainty what portions of the goods upon which it had a ven- 
dor’s lien were in the store at the time of the fire, I think the Act No. 263 of the 
Legislature of Louisiana of 1916 would have given it a lien superior to that. of 
the milling company, or any one else, upon the insurance which covered that 
particular stock. The notice of its claim wads given, in accordance with the 
statute, on January 8th before the attachment was levied in Texas. However, 
the evidence in this record, as I appreciate it, is too indefinite and uncertain 
upon which to base a judgment of preference for any amount. The claim will, 
therefore, have to be recognized as an ordinary one against the bankrupt estate. 

[7] From aught that appears, the claim for the price of the merchandise of 
the milling company was based upon a Texas contract. If so, then both the 
rate of interest and attorney’s fees were allowable under the laws of that state 
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and would not be affected by Louisiana statutes. See Philadelphia Warehouse 
Co. v. Seeman et al. (C. C. A.) 7 F. (2d) 999. 

My conclusion is that the interpleader suits should be maintained and the 
insurance companies discharged, with costs. Each will be allowed an attorney’s 
fee of $50, for bringing the funds into court, and the remainder of the funds will 
be turned over to the trustee in bankruptcy, to be administered according to 
law and subject to the rights of the parties as herein determined. Proper de- 
cree may be presented. 


WAGNER et al. v. LAND. No. 20351. 
Supreme Court of Oklahoma. Oct. 20, 1931. 
4 Pacific Reporter (2d) 81. 

1. PLEADING. 

Allegations in petition regarding meaning, application, and effect of contract 
provision, are conclusions of law, and therefore not admitted by demurrer. 

Syllabus by the Court. 
Allegations in a pleading as to the meaning, application, and effect of 

a provision in a contract, being conclusions of law, are not admitted by 

demurrer. 

(For other cases, see Pleading, Dec. Dig. § 214[5].) 
2. PLEADING. 

Court must contrue petition in connection with exhibits attached and referred 
to. therein. 

Syllabus by the Court. 
The allegations of a petition must be construed in connection with 

the exhibits attached and referred to in the petition. 

(For other cases, see Pleading, Dec. Dig. § 310.) 
3. INSURANCE. 

Except to extent contract of employment provides therefor, insurance agent 
is not entitled to commission on renewal premiums paid after termination of 


agency; insurance agent, under terms of contract of employment, held not entitled 
to commission on renewal premiums paid after termination of contract. 


Syllabus by the Court. 

The right of an agent to commissions on renewal premiums is deter- 
mined by the terms of his contract of employment, and except to the ex- 
tent that his contract, either expressly or impliedly, provides therefor, an 
agent is not entitled to commissions on renewal premiums paid after a ter- 
mination of his agency. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Appeal from District Court, Muskogee County; E. A. Summers, Judge. 

Action by Robert L. Wagner and another against John G. Land. Judgment 

the defendant, and the plaintiffs appeal. 

Affirmed. 

Leahy & Brewster, of Muskogee, for plaintiffs in error. 

Thos. J. Wiley and Harry G. Davis, both of Muskogee, for defendant in error. 

CriarK, V. C. J. 

This action was commenced in the district court of Muskogee county. The 
plaintiffs in error were plaintiffs, and the defendant in error was defendant, in the 
trial court. The parties will be referred to as they appeared in the lower court. 

The action is for commissions on renewal insurance premiums based upon a 
contract and amendment thereto, between plaintiff in error Robert L. Wagner, as 
subagent, and defendant in error, John G. Land, manager for the Prudential In- 
surance Company of America; the commissions accruing after the termination of 
the contract. 

The amended petition alleged in substance that plaintiff and defendant execu- 
ted and delivered the contract attached and made a part of the petition. That 
plaintiff thereby was appointed agent of the Prudential Insurance Company for the 
purpose of procuring applications for insurance and for the purpose of collecting 
and paying over premiums to defendant. That under the schedule plaintiff was 
to receive a per cent. of the premiums in the first policy year, and a per cent. of 
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the premiums in the second to the tenth policy years, varying in amount according 
to the type of policy. ‘ 

That by the terms of said contract the commissions payable to plaintiff shall 
be paid to him by the defendant upon the collection thereof and according to the 
schedule. 

That the contract was prepared by the defendant. That it was understood and 
agreed by and between the parties that plaintiff should be entitled to all renewals 
arising upon policies secured by plaintiff while in the employment of the defend- 
ant during the period as set out in the schedule, provided the plaintiff should re- 
main in the employment of the defendant for two years or longer. 


That in order to definitely express by the terms of said contract, said agree- 
ment that defendant caused to be written in said contract section 20, providing 
that renewals on policies written by plaintiff should be paid according to the 
schedule contained in the contract, and for the period therein designated, condi- 
tioned only upon plaintiff's remaining in the employment of defendant for a per- 
iod of two years or longer; and defendant stated at the time of the preparation of 
said contract and subsequently during the tenure of employment, and agreed, that 
under the terms of said contract there was established in plaintiff the right to re- 
newal premiums on policies written by him during the period as specified in the 
schedule. 


That on October 10, 1921, the contract of February 7, 1919, was modified and 
amended in respect to commissions to be paid on various types of policies and re- 
newal commissions, as shown by Exhibit B made a part of the petition, which 
provided: “The number of years for which renewal commissions shall be payable 
will remain as now provided in your contract,” thereby expressly providing that 
the basis for payment of renewals to plaintiff under said contract was according 
to the schedule as established by the contract and the amendment. 

That plaintiff performed the services incumbent upon him and continued to 
work under the terms of the contract until September 21, 1924, at which time plain- 
tiff had secured the issuance and delivery of a large number of policies, and be- 
come entitled to receive payment of the percentage of premiums accumulated 
and to accumulate on said policies to and including the tenth policy year. 

That defendant, his agents and servants, after the plaintiff was no longer em- 
ployed by defendant, notified plaintiff from time to time of premiums due and de- 
linquent upon various policies which had been secured by plaintiff, and upon which 
renewal premiums were due, that plaintiff might communicate with said policy- 
holders, and that plaintiff assisted in the collection of said renewal premiums for 
defendant, relying on the agreement of defendant to pay plaintiff his percentage 
thereof, and that defendant after plaintiff was no longer in defendant’s employ 
furnished plaintiff statement of renewal premiums upon policies secured by plain- 
tiff and paid plaintiff his percentage for the months of October, November, De- 
cember, 1924, and January, 1925. 

That it was understood and agreed that when plaintiff left the employment of 
defendant that he would receive his percentage of renewals paid on all policies 
written by him, and defendant established a charge of 2 per cent. for handling the 
it collected on said policies and deducted said amount from the sums due 
plaintiff. 

That the action of the parties in said respect establishes a construction of the 
terms of said contract and an agreement between the parties that plaintiff is en- 
titled to the renewals over the period set out in the contract and amendment. 


_ That defendant has made settlement of the premiums collected to and includ- 
ing the month of January, 1925. That since that time and to the present date there 
has been paid defendant as renewal premiums on policies written by plaintiff 
large sums of money, and plaintiff is entitled to receive his per cent. 


That the records are in the exclusive possession of defendant, and that de- 
fendant was required to account to plaintiff. That defendant has failed, neglected, 
and refused to account to plaintiff for the amount owing to plaintiff. That there 
is due plaintiff the approximate sum of $3,000, and plaintiff is entitled to an ac- 
counting. 


. That plaintiff Commercial National Bank of Muskogee holds an assignment 
of an interest therein. 
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Plaintiff prayed for judgment against defendant for an accounting, requiring 
defendant to account to plaintiff for all sums collected on policies written by 
plaintiff, and that plaintiffs have judgment for all sums due, and for all other 
proper, legal, and equitable relief. 

The contract attached to the amended petition contains the following clauses: 

Section 2. “That during the continuance of this contract the compensation to 
be allowed the agent shall be a commission on premiums when collected and paid 
to the manager in cash, on policies written by or through the agent under this con- 
tract as follows:”’ And sets out the different class of policies and percentage of 
commissions. 

Section 3. “That if this contract shall be terminated for any cause, except 
violation of its conditions, the commissions on the balance of the first year’s pre- 
miums on policies issued through the agent under this contract, remaining unpaid 
at the termination of this contract, less a collection fee of two per cent. (2%) of 
such premiums, shall be payable to the agent, his executors, administrators or as- 
signs when such premiums shall have been collected, subject to the conditions of 
section seventeen (17).” 

Section 12. “That, unless other terminated, this contract may be terminated 
by either party by a notice in writing delivered personally, or mailed to the other 
party at the last known address, at least seven days before the date therein fixed 
for such termination. In case the agent fails to comply with any of the duties, 
conditions or obligations of this contract the manager may terminate same upon 
immediate notice. That this contract shall in any event terminate upon the ter- 
mination of the contract between the company and the manager.” 

Section 15. “That if this contract be terminated, the compensation paid to the 
agent, with the amount then due under this contract, shall be in full settlement of 
all claims and demands in favor of the agent under this contract, and that all 
compensation which a continuance of this contract might have secured to him 
shall be forfeited, except as herein provided.” 

Section 17. “That if this contract shall be terminated, any indebtedness due 
the manager from the agent, under this or any previous contract, shall be a first 
lien upon the amounts due or to become due the agent, his executors, adminis- 
trators or assigns by the terms of this contract, until the amount of such indebt- 
edness with interest at the rate of five per cent (5%) per annum is fully paid 
and in case any inquiry is made of the manager or of the company for informa- 
tion regarding the agent’s record while in the service of the manager, the personal 
character of the agent, his habits, ability or the cause of his leaving such service, 
he hereby releases the manager and the company from all liability for damages in 
connection with any information so furnished.” 

Section 20. “That no renewals shall be paid the agent unless he remains with 
the company for a period of two years from date of contract.” 

Exhibit B to the petition is the amendment to the contract, and reads in part: 


“A readjustment of commissions on certain policies under my contract as man- 
ager has been made by the company becoming effective July 5, 1921. You are 
therefore informed that on policies of the following forms which may be issued 
to you on or after that date under your contract with me dated February 7, 1919, 
you will be entitled to commissions as specified below, subject to the general 
terms and conditions of your contract: (here follows kind of policy and percent 
of premiums in first policy year). 

“The renewal commissions on one year renewable term group insurance will 
be two (2) per cent. on the first $50,000 of premium or part thereof and one (1) 
per cent. on the excess over $50,000. The number of years for which renewal 
commissions shall be payable will remain as now provided in your contract.” 


The defendant filed a general demurrer to the amended petition of plaintiffs, 
which was sustained by the trial court, and plaintiffs refused to plead further, and 
the court rendered judgment dismissing said cause, to which action the plaintiffs 
excepted and gave notice of appeal. Motion for new trial was filed and overruled, 
and the plaintiffs bring the cause here for review. 


Plaintiffs in error present their argument under the following proposition: 


“The court erred in sustaining the defendant’s demurrer to the amended petition, 
and erred in dismissing the action, for the reason that during the existence of 
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the contract the right of the agent (one of the plaintiffs herein) to his percentage 
of renewal premiums became fixed immediately upon the writing of a policy by 
him, and the subsequent mutual abandonment of the contract did not take away 
the right to renewal commissions already earned.” 

The sole question for determination is whether the defendant’s general de- 
murrer to plaintiffs’ petition, to which petition a copy of the original contract and 
amendment thereto was attached, was properly sustained. 

[1] In the case of Wilson et al. v. King Smith Refining Co., 119 Okl. 256, 
250 P. 90, in the second paragraph of syllabus, this court said: “Allegations in a 
pleading as to the meaning, application, and effect of a provision in a contract, 
being conclusions of law, are not admitted by demurrer.” 

[2] And in the case of Home Insurance Co. of New York v. Whitchurch, 139 
Okl. 1, 281 P. 234, this court said, in the first and second paragraphs of syllabus: 


“1, The allegations of a petition must be construed in connection with the ex- 
hibits attached and referred to in the petition. 


“2. Where a written instrument is the foundation of a civil action, the orig- 
inal, or a copy thereof, should be filed as an exhibit to the pleading, and in case 
of variance between the pleading and the exhibit, the exhibit must control. The 
instrument is held to be a part of the complaint.” 


[3] In the case at bar the contract is plain and free from ambiguity. 

Section 2 of the contract provides: “That during the continuance of this con- 
tract the compensation to be allowed the agent shall be a commission on pre- 
miums when collected. * * *” 


Section 3 provides that after termination of the contract the agent is to have 
the balance of the first year’s premiums of policies issued through him under the 
contract less a collection fee of 2 per cent., subject to the conditions of section 17, 
which section gives: the manager a first lien thereon for any indebtedness owing to 
him by the agent at the termination of the contract. 

Section 20 provides that the agent is not to receive renewals unless he remains 
with the company for a period of two years. 

And section 15 provides that at the termination of the contract the compensa- 
tion paid the agent with the amount then due shall be in full settlement of all 
claims and demands, and that all compensation which a continuance of this con- 
tract might have secured to him shall be forfeited. 

The contract clearly shows that the agent was not to receive renewals unless 
he remained with the company for two years, and after being with the company 
for two years he was to receive the renewals provided in the contract for the per- 
iods therein stated during the continuance of his employment under the contract. 
And when the contract was terminated he was to receive thereafter the commis- 
sions on the balance of the first year’s premiums on policies issued through him 
under the contract, less a 2 per cent. collection fee, and subject to any indebted- 
ness owing by the agent to the manager. 

We are unable to find a careful reading of the contract and the amendment 
thereto where the plaintiff is entitled to renewals after the termination of his 
contract. 

32 C. J. at page 1078, announces the rule with reference to the right of an 
agent to commissions on renewals as follows: 

“The right of an agent to commissions on renewal premiums is determined 
by the terms of his contract of employment, and he is not entitled to commissions 
on such premiums contrary to such contract. * * * 

“Except to the extent that his contract, either expressly or impliedly, provides 
therefor, an agent is not entitled to commissions on renewal premiums paid after 
a proper termination of his agency, especially where his contract expressly so pro- 
vides; and the forfeiture of his right to such commissions is not affected by stip- 
—— the contract for specific grounds of forfeiture, none of which have oc- 
curred,’ 

This court had before it the question of the right of life insurance agents to 
commissions on renewals of policies in the case of Central States Life Insurance 
Co. v. Walker, 143 Okl. 168, 287 P. 997, 998, in which case the contract provided: 
“This contract may be terminated by either party by thirty days’ written notice to 
the other, but no such termination shall relieve the Agent of any duty or liability 
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connected with or growing out of applications secured during the life of this con- 
tract, nor shall it deprive him of the compensation provided therefor,” which con- 
tract differs from the contract in the case at bar, in that, the contract under con- 
sideration herein plainly provides what the commissions shall be during the con- 
tinuance of the contract, and that on termination of the contract the agent was to 
receive commissions on the balance of the first year’s premiums, less 2 per cent. 
collection fee, and subject to any indebtedness owing to the manager by the agent, 
and that all compensation which a continuance of the contract might have se- 
cured to the agent shall be forfeited, except as to the provisions with reference to 
the balance due the agent on the first year’s premiums. 

For the reasons stated, therefore, the judgment of the trial court is affirmed. 

Lester, C. J., and Riley, Cullison, Swindall, Andrews, McNeill, and Korne- 
gay, JJ., concur. 

Hefner, J., absent. 


STATE v. ROBINSON et al. No. 11033. 
Court of Civil Appeal of Texas. Dallas. July 3, 1931. 
Rehearing Denied Oct. 10, 1931. 
42 Southern Reporter (2d) 457. 
1. INSURANCE. 

Insurance business, including that conducted under Lloyds plan, is quasi 
public and subject to regulation by state. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

3. INSURANCE. 

Where purpose of action is not to wind up affairs of insurance association, 

proceeding may be maintained by underwriter or creditor (Const. art. 1, § 13). 
Const. art. 1, § 13, providing all courts shall be open and every per- 
son shall have remedy by due course of law, did not change rule with 
respect to sovereign right of state to control legal entities created by it, 
and in this respect state’s right may not be interfered with by courts at 
instance of private suitors, but, where purpose of action is to prevent 
doing of some forbidden act or require obedience to provisions of statute 

or obtain judgment against association, in fact, any proceeding which 

is not intended to destroy the existence of the association, it may be 

mantained by underwriter or creditor. 

(For other cases, see Insurance, Dec. Dig. § 13.) 

4. INSURANCE. 

It is not to be presumed that Legislature, contrary to general policy, in- 
tended to subject insurance business under Lloyds plan to receiverships and 
winding up proceedings, at suit of creditor or dissatisfied underwriter. 

(For other cases, see Insurance, Dec. Dig. § 13.) 

5. INSURANCE. 

In subjecting insurance business under Lloyds plan to receivership, proceed- 
ing by state under statute is exclusive procedure (Vernon’s Ann. Civ. St. art. 
£022). 

Rey. St. 1925, as amended by Acts 41st Leg. (1929) 1st Called Sess., 

c. 11, § 1 (Vernon’s Ann. Civ. St. art. 5022), provides that; when mini- 
mum assets of underwriters at Lloyds becomes impaired, the board of 
insurance commissioners shall immediately give to the attorney in fact 
for such Lloyds notice to make good impairment, and, if this is not satis- 
factorily done within 30 days, board shall take charge of assets and effect 
reinsurance, if possible, and, if reinsurance cannot be effected, affairs of 
such underwriters at Lloyds shall be wound up through receivership 
proceedings instituted by Attorney General at request of board. 

(For other cases, see Insurance, Dec. Dig. § 19.) 


Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 
Suit by W. E. Robinson and others aganst Bankers’ Lloyds and others, in 
which a receiver was appointed, and the State, through the attorney general, 
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was granted leave to intervene for purpose of moving court to vacate receiver- 
ship and dismiss receivership proceedings. The court overruled the motion to 
vacate, and the State appeals. 


Reversed and rendered on main contention, and remanded, with instructions. 


Jas. V. Allred, Atty. Gen., and Grady Sturgeon and Everett L. Looney, 
Asst. Attys. Gen., for the state. 


D. A. Frank, Crate Dalton, and E. G. Senter, all of Dallas, for appellee. 
LoonEY, J. 


W. E. Robinson, J. E. Hambrick, and Sherwood H. Avery, underwriters of 
Bankers’ Lloyds of Dallas, and Johnnie Johnson and Dr. John F. Ford, credi- 
tors, brought this suit for the appointment of a receiver to wind up the affairs 
of the association. Bankers’ Lloyds, Stephen Reele, attorney in fact, Guardian 
Securities Corporation, holder of certain powers of attorney, and John Touch- 
stone, custodian, were made defendants. The suit was brought for the benefit 
of all other creditors and underwriters who desired to join in the proceedings. 
Plaintiffs alleged that the association was in an insolvent condition; that its af- 
fairs were being mismanaged and its assets squandered and dissipated, and as 
the result thereof, they were threatened with irreparable loss of property. The 
petition concluded with a prayer for the appointment of a receiver to wind up 
the affairs of the association under orders of the court. The prayer was granted, 
and Charles W. A’Brams was appointed receiver on March 4, 1931; he imme- 
diately qualified and became active in the discharge of the duties of the posi- 
tion. At this juncture, the state of Texas, through the Attorney General, was 
granted leave to intervene for the purpose of moving the court to vacate the 
receivership and dismiss the receivership proceedings. On March 31, 1931, after 
a hearing, the court overruled the motion to vacate and the State appealed. 


[1-5] The material question for decision is presented in the brief for the 
state as follows: “The remedy given by Article 5022, R. C. S., as amended by 
Acts 1929, 41st Leg., Ist Called Sess. p. 32, c. 11, § 1 which provides that when 
the minimum assets of underwriters at Lloyds becomes impaired the Board of In- 
surance Commissioners shall immediately give to the attorney-in-fact for such 
Lloyds notice to make good the impairment, and if within thirty days from the 
giving of such notice the impairment or insolvency shall not be made good by 
such underwriters, or their attorney, then the Board shall take charge of the 
assets of such underwriters and effect a reinsurance of all business outstanding in 
Texas and make provision for payment of outstanding claims and losses, and, 
in case reinsurance cannot be effected by said Board, then the affairs of such 
underwriters at Lloyds shall be wound up through receivership proceedings in- 
stituted by the Attorney General at the request of the Board, is exclusive, and 
the court’ cannot appoint a receiver to wind up the affairs of the association on 
the petition of three stockholders and two creditors.” 


As an approach to our subject it may, we believe, be correctly said that 
the business of insurance, however conducted, is quasi public in nature, and 
subject to regulation and control by the state (14 R. C. L. 857 and authorities), 
and this doctrine is equally applicable to insurance conducted under the Lloyds 
plan (38 C. J. 160 § 12, and authorities cited). The policy in this state with ref- 
erence to the dissolution and winding up of the affairs of its legal entities, as 
manifested by acts of the Legislature, is that the right to bring about such re- 
sults belongs exclusively to the state, and that courts, unless authorized by 
statute, have no power to dissolve or wind up their affairs at the instance of 
individuals. See provisions for quo warranto proceedings, articles 6253 to 6258, 
R. C. S.; also provisions for the dissolution and winding up of the affairs of in- 
solyent corporations, articles 1379 to 1386, R. C. S.; and epecially the provision 
for winding up the affairs of insurance corporations, article 4691, subd. 5, R. C. 
S., as follows: “* * * No action shall be brought or mantained by any person 
other than the Commissioner for closing up the affairs or to enjoin, restrain or 
intcrfere with the prosecution of the business of any such insurance company 
org2nized under the laws of this State.” Also see special provisions for the 
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dissolution of local mutual aid associations at the suit of the Attorney General 
(Vernon’s Ann. Civ. St. Art. 4875a—27, Acts 41st Leg., p. 563, c. 274, § 27). 


The exceptions contained in article 1383 giving stockholders owning 25 
per cent. of the stock and creditors owning 25 per cent. of the indebtedness the 
right to institute proceedings for the dissolution of an insolvent corporation 
show that the cases excepted would otherwise be within the general words of 
the statute, and, in effect, is an affirmation of the application of the general 
tule to all other cases. 


The wisdom underlying legislation protecting corporations generally and 
associations conducting insurance from winding up proceedings at the suit of 
individual creditors or stockholders would certainly justify provisions similarly 
protecting the affairs of a Lloyds insurance association, for it is evident that 
a receivership would practically end its business activities, discredit it as a 
business concern in the estimation of the public, effectually prevent or at least 
discourage efforts of underwriters to make good an impairment or insolvency, 
outstanding risks if not reinsured, would be canceled to the detriment of ‘policy- 
holders, securities held in the guaranty fund would at once be put in the 
melting pot for liquidation, at probable sacrifice, and, if the exigency demands, 
individual underwriters would be called upon at once to pay their notes held 
in the reserve. These are doubtless some of the results the Legislature sought 
to avoid by the provision that insurance at Lloyds should be under the super- 
vision of, and subject to visitation by, the board of insurance commissioners; 
that the attorney in fact should make annual reports, under oath, as to the 
status of affairs, and, when it appears that the guaranty fund is impaired, 
or insolvency exists, the board, to avoid a collapse, is required to put forth 
special efforts to have the impairment or insolvency made good, failing in this, 
it becomes its duty to take charge of the assets, etc., and, if possible, effect 
reinsurance of outstanding risks, but, if this cannot be accomplished, as a last 
resort, the statute provides that the affairs of the association shall be wound 


up by a receivership proceeding brought by the Attorney General, at the request 
of the board. 


The question presented seems to be one of first impression in this state, 
although in other jurisdictions the doctrine is well established that the right 
to dissolve and wind up affairs of corporations for any cause, without its 
consent, belongs exclusively to the state, and that courts are without the power 
to bring about these results in proceedings brought by individual creditors or 
stockholders. One of the early cases is Ulmer v. Falmouth Loan & Building 
Ass’n, decided by the Supreme Court of Maine, reported in 93 Me. 302, 
45 A. 32, 34. The question arose under a statutory arrangement similar to 
provisions in the Lloyds plan under consideration. Construing the statute, and 
giving reasons for the construction, the court said: “The statute points out 
the conditions under which the intervention of the court may be obtained, and 
the officer by whom the machinery of litigation may be set in motion. It 
suggests no other way. And it is the opinion of the court that it was the 
intention of the legislature, as expressed in the statute, that the power of invok- 
ing the interference of the court should be vested in the bank examiner alone, 
and that he only may pray for an injunction and a receiver. It is to be observed 
that these institutions possess a public character, and it is for the interest of 
the public, not only that they shall be subjected to judicial investigation when 
they ought to be, but also they shall not be so subjected when they ought not 
to be. Unusual means are placed in the hands of the bank examiner to ascertain 
their condition, and it cannot be presumed that he will fail to act in a proper 
case. If one shareholder may maintain a bill, so may every other. There is 
no limit. To subject loan and building associations to vexatious, harassing and 
expensive litigation caused by the suits of possibly multitudinous shareholders 
who may be dissatisfied, with or without reason, would greatly impair their 
usefulness, if not imperil their existence.” 

To the same effect see Craughwell v. Mousam River Trust Co., 113 Me. 53], 
95 A. 221; Dresser v. Hartford Life Ins. Co. 80 Conn. 681, 70 A. 39, 50; 
Koch v. Missouri-Lincoln Trust Co. (Mo. Sup.) 181 S. W. 44; Union, etc. 
Co. v. District Court, 44 Utah, 397, 140 P. 221, 225, Ann. Cas. 1917A, 821. From 
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the latter case we quote the following pertinent passages; the court said: 
“The question we must decide is whether every dissatisfied shareholder may 
go into a court at any time and ask that court to wind up the affairs of a 
building and loan association so that he may at once, or as soon as the business 
affairs of the association can be wound up, obtain the withdrawal value of his 
shares, and in so doing arrest and frustate the entire scheme and purpose of 
the asscoiation and, as we have seen, dissolve all of the existing contractual 
relations between the association and its members except for the purpose of 
liquidation, without giving the association the opportunity contemplated by the 
statute to correct any evils or wrongs that may exist in managing its affairs. 
If this may be done, then any shareholder may jeopardize the welfare of the 
association and its members at any time and without adequate cause. * * * The 
only purpose of the statute is to prevent hasty and ill-considered action in the 
courts by a party without giving the association any opportunity whatever to 
first correct any wrongs that may exist in its management or business affairs, 
and which, if corrected, may be for the best interests of a great majority 
of the shareholders without injury or prejudice to any.” 


Appellees contend, however, that under the circumstances they were threat- 
ened with an irreparable loss of property, hence were not required to await or 
depend upon action by the state through its public officials, but were privileged 
to enter court in search of an appropriate remedy for their protection, and 
that to take the view of the Attorney General and deny them this right would, 
in effect, violate the provision of section 13, art. 1, of the Constitution, guaran- 
teeing that: “All courts shall be open; and every person for an injury done 
him, in his lands, goods, person or reputation, shall have remedy by due course 
of law.” This provision of the Constitution is but declaratory of a pre-existing 
common-law right, and the effect of the constitutional provision is to forbid 
the Legislature to in any way curtail or impair that right, but it did not change 
the rule with respect to the sovereign right of the state to control legal entities 
created by it, and in this respect the state’s right may not be interfered with 
by the courts at the instance of private suitors. However, this doctrine does 
not mean that creditors and underwriters are without remedy for an injury 
suffered or threatened. Where the purpose of the action is not to wind up 
the affairs of the association, but to prevent the doing of some forbidden act, 
or to require obedience to the provisions of a statute, or to obtain a judgment 
against the association—in fact, any proceeding which is not intended to destroy 
the existence of the association may be maintained, under facts that justify 
the action, by any underwriter or creditor. In Union, etc., Co. v. District Court, 
44 Utah, 397, 140 P. 221, 226, Ann. Cas. 1917A, 821, the court disposed of a 
similar contention as follows: “We are also of the opinion, and so hold, that 
where the purpose of the action is not to wind up the affairs, but is merely to 
prevent it from doing some forbidden act, or from continuing the mismanage- 
ment of its affairs, or to require it to follow the provisions of the statute and 
cognate matters, or for the purpose of obtaining a judgment against the associa- 
tion, and, in short, any offensive or prohibitive action which is not intended to 
destroy the existence of the association, such action may be brought by any 
shareholder at any time in any court of competent jurisdiction. Where, how- 
ever, as here, the manifest purpose, and the only possible result, of the action 
is to wind up all of the business affairs of the association, and the effect is 
necessarily to dissolve its corporate existence, the action should be commenced 
by the Attorney General as pointed out in the statute.” 


_ It is not to be presumed that the Legislature, contrary to its general policy 
in regard to the dissolution and winding up of the affairs of entities created 
by it, as shown in the different statutes hereinbefore referred to, intended to 
subject insurance business conducted under the Lloyds plan to receiverships 
and winding up proceedings at the suit of any creditor or dissatisfied under- 
writer; therefore we hold that the procedure prescribed by article 5022 is 
exclusive, and that the court erred in overruling the contention of the state, 
hence the order appointing the receiver is set aside, and the proceedings for 
receivership are dismissed. The cause, however, is remanded, with instructions 
to the court below to require the receiver heretofore appointed to make a full 
renort of his doings as such, to close the receivership, and order that delivery 
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of all assets of Bankers’ Lloyds in the custody of said receiver be made to the 
person, persons, or official legally entitled to receive delivery of same. 


Reversed and rendered on the main contention, and remanded, with instruc- 
tions. 





